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THE COURT: All right. | have a court reporter.

Pl ease identify yourselves for the record now and when you

speak.

MR, WESTBROOK: Judge, from down in Charl eston, South
Carolina for the plaintiff, Ed Westbrook. |'mhere with Alex
Wagner .

MR. NUNES: Good afternoon, Your Honor, Gary Nunes
from Howey & Sinon, representing Dr. Thomas Osdene.

MR. BROCKE: Good afternoon, Your Honor, Rob Brooke
from Mays & Valentine. |1'mlocal counsel for Doctor Osdene.

THE COURT: All right.

MR. NUNES: Judge Payne, Gary Nunes speaking. Todd
had called ne |ast week and said it was appropriate to have a
status conference at the tinme to apprise the court of what is
occurring with respect to this deposition.

As Your Honor will recall, we were | ast before you on
April 3rd, and at that tine, we infornmed you that the state of
M nnesota had refused to participate jointly with the state of
Texas in one deposition of Doctor Osdene to be conducted
consistent with your orders in the Texas matter.

And at that tinme, we also agreed with Texas, they were
ki nd enough to agree with us to postpone or adjourn the
deposition until May 13th to allow us the opportunity to go to
the Virginia state court on a notion for protective order

regardi ng the M nnesota subpoena.
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THE COURT: Right.

MR. NUNES: We did do that. W filed a notion for
protective order in the Circuit Court of Richrmond, the court
from whi ch the subpoena i ssued, and a hearing had been schedul ed
for tonorrow at three o' clock before Judge Hughes.

On April 25th, we received a copy of a letter fromthe
| awyers for the state of Mnnesota to Donna Lithgow, | guess the
deputy clerk of the Richnond Circuit Court, advising the
Ri chmond Circuit Court that they were withdrawi ng their
subpoena, and that they claimthat they' re withdrawal of the
subpoena i s based on the fact that issues that have arisen with
respect to Doctor Osdene's deposition they believe are nore
appropriately resolved by the trial judge in M nnesota.

We are perplexed by their actions, and we just believe
that what they are doing is trying to thwart our interest in
havi ng one deposition. So, in any event, that's where it stands
with respect to M nnesota.

There was al so, Your Honor, another matter, a
sensitive matter, which | thought it would be appropriate to
di scuss with the court at this tinme, which I think nmakes it al
the nore reasonable to try to have these depositions together
and which may obviate at |east the need for Texas, the | awers
for Texas, to spend four hours with Doctor GCsdene.

And | would just ask that, consistent with Your

Honor's April 3rd ruling regarding the contents of the
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deposition, that this discussion be maintai ned under seal

THE COURT: Well, do you have any objection to that?

MR. WESTBROCOK:  Your Honor, this is Ed Westbrook. Not
knowi ng what counsel is about to say, | don't object. | don't
have any objection right now.

THE COURT: It's kind of hard to object in the blind,
isn't it?

MR. NUNES: Yes, Your Honor. | understand that. |
wanted to preface my coments. | will go ahead. | think M.
West br ook woul d under st and.

THE COURT: All right. Well, M. Nunes, wait one
mnute. As | understand it then there is no proceeding in front
of the Circuit Court of the City of Richnond anynore; is that
right?

MR. NUNES: Your Honor, the hearing has not been
cancel ed.

THE COURT: Ch, okay.

MR, NUNES: As of now, | believe it will be probably
likely that we will be appearing in the Circuit Court of
Ri chnond.

MR, WESTBROOK: Gary, didn't you say that M nnesota
had w thdrawn their subpoena?

MR. NUNES: They have indicated they have wi t hdrawn
it, but the hearing -- as | understand, there has been no

post ponenment of the hearing.
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sai d,

fine.

dates in May.

MR. WESTBROOK: Wl |,

when you win,
MR.  NUNES:

THE COURT:

the judge |
sit down.
Well, | understand that.
I will leave that to you,

but that's

used to clerk for

As | understand it, you all have agreed to reschedul e the

because | wanted to

origi

nal pl an, either supposed, myself,

The reason

make sure that if

I was stil

had M. Greenberg call you was

, as was the

with any difficulties during the deposition or to have a

magi strate judge available, that | could nmeke those plans.

to be available to dea

And

it was very inportant to us because we are one judge down ri ght

now.

| ogi stics straightened out.

understand you are stil

So we were trying to -- | was trying to get ny

whatever it is. Is
MR.  NUNES:
THE COURT:
you stil

di scussed this norning the dates,

forward begi nning on Tuesday the 13th.

I'"'mglad to have this report,

goi ng forward on May 12th or 13th,

that right, M. Nunes, or not?

| believe it's the 13th.

Al right. \Watever

goi ng forward then?

MR, WESTBROOK:  Your Honor

THE COURT:

dates they were

Ed West brook. W

and that's our

Al right. Then there wll

i ntention

and |

or

are

to go

be sonebody

fromhere available to handl e any problens that arise should

t hat

be necessary.

You can just call

Ms. Hooper

She wi | |

know
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what to do.

Now, M. Nunes, you had sonething el se that you want
to raise, and what is it now?

MR. NUNES: Your Honor, as the court may know, there
is a parallel crimnal investigation that's being conducted into
the tobacco industry by the Departnment of Justice. W recently
met with the Departnent of Justice to ascertain Doctor Osdene's
status with respect to that investigation, especially in light
of the fact that there were these pending civil depositions.

The Departnent of Justice nmade it clear to us that at
this point in tine, Doctor Osdene's role, as the fornmer Director
of Research for Philip Mrris, is within the scope of their
i nvestigation.

We advi sed them of the pending civil depositions and
asked whet her he woul d be i muni zed, given his age, his health,
his position in the conpany, etcetera. And while Justice agreed
that he may be a candidate for imunity, they would not imunize
himat this tinme.

So in light of that situation, with respect to the
crimnal investigation, it is our intention to advi se Doctor
Osdene to assert his Fifth Anmendnment privilege in any civi
deposition to be held until this investigation is concluded or
he is imunized.

And that's why |'m asking that this be placed under

seal, and | thought that, in light of that disclosure, that the
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State of Texas may not need their four hours with Doctor Osdene,
and perhaps we can have a shorter tine period.

MR. WESTBROOK: Well, this is Ed Westbrook, Your
Honor. Certainly, until we get there and start asking the
questions, | don't knowif we will touch on anything that Doctor
Osdene will find potentially a concern or not.

But as the court is to be concerned over the |last two
heari ngs, we are concerned that Doctor Osdene, |like all of us,
isn't getting any younger. So | think it's our preference to go
ahead and let's see where we go. This is the first |'ve heard
about there particular situation. | guess until we get to that
bri dge, we won't know whether it's a problem or not.

THE COURT: Well, it seems to ne that the usua
practice is to require a witness to assert the privilege
qgquestion by question, because only then can you really determ ne
anything. 1Isn't that the way it's usually done, M. Nunes?

MR. NUNES: Your Honor, | understand that. But |'m
just stating for the benefit | thought this might help the
plaintiffs in terns of -- in light of the fact that his role as
the former Director of Research, which is | believe the
guestions that they are going to be asking himabout, that any
gquestion of that nature is going to pronpt that response, given
this investigation.

THE COURT: Well, it mght. | don't know |

certainly don't know that, and | would assune if he clains the
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Fifth Arendnment, there is not nuch we can do about it, is there,
M. West brook?

MR, WESTBROOK: Well, | guess a nunber of things could
happen between now and then. DQJ may deci de somethi ng one way
or the other. Doctor Osdene may feel that it's his privilege to
assert if he wants, but he may feel that the questions we are
asking himare not areas he has any concerns about and answer
themfreely. |I'mlike Your Honor, | don't really know until we
get to it what Doctor Osdene's responses are going to be.

THE COURT: Well, your plan would still be to continue
with the deposition, M. Westbrook?

MR, VESTBROOK: Yes, Your Honor.

THE COURT: All right. Well, then we go forward with
the deposition. Where is it going to be?

MR, NUNES: It will be at Mays & Val entine, Your
Honor .

THE COURT: Have you all worked out the videotaping

arrangenents and so forth?

MR. WESTBROOK: This is Ed Westbrook. | think we
have.

THE COURT: As long as you are happy with them that's
fine.

MR, WESTBROOK: While we are on the phone, Your Honor
| did want to inquire of counsel. W had an agreenent on sone

documents to be sent to counsel that would be used in Doctor






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Osdene' s deposition fromthe Philip Murris files. W had sent
those over there.

| believe the forner counsel for Doctor Osdene said he
didn't see there should be any questioning of Doctor Osdene
about the authenticity of docunents. He thought Philip Mrris
shoul d agree to the authentication. The docunents came from
their files.

Al t hough Doct or Osdene has now di fferent counsel, we
are assumng that we are still operating under that theory, and
| am not planning on taking time with Doctor Osdene to
authenticate the Philip Morris docunents.

THE COURT: All right. M. Nunes, where do you stand
on that?

MR, NUNES: |'m sorry, what was the agreenent you had
with the former counsel ?

MR, WESTBROOK: Part of the agreement was, we are
going to send forty Philip Mrris docunents that we choose with
Doct or Osdene in advance so he can have a chance to discuss this
wi th Doctor Osdene.

MR. NUNES: Right.

MR, WESTBROOK: And that the question that came up is
whet her we coul d send nore than forty, and counsel said, no, he
didn't think any nore than forty woul d be necessary, especially
since he didn't see there was any need to take time wi th Doctor

Osdene on aut hentication because Philip Mrris should be
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expected to agree to the authentication of docunents that cone
fromits files.

| understand you can't bind Philip Morris, but we are
operating under the ground rules that we had with the forner
counsel, that is that we are not going to ask Doctor Osdene
about authentication of docunents and take up part of our
preci ous four hours under that assunption.

MR. NUNES: Are you asking ne to stipulate to their
authenticity?

MR, WESTBROOK: No, | don't think you can do that.

But are you aware of that correspondence?

MR. NUNES: I'mnot -- well, | |ooked at the
correspondence, and while that, in particular, does not stand
out, | will contact Wllians & Connolly with regard to that, and
I"'mwlling to try to work sonething out with you on that.

MR, WESTBROOK: Okay.

THE COURT: The other way to solve the problem of
course, is for you to tender witten questions on matters of
authenticity and ask those if you can't work this out.

MR, WESTBROOK: Okay.

THE COURT: In other words, if you have any questions
of Doctor Osdene about authenticity, you can ask hi m whatever
you need to ask by way of witten questions.

MR. WESTBROCOK: | understand, Your Honor. | think we

shoul d be able to work it out anbng counsel for the conpany and
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counsel for the witness ourselves.

THE COURT: Yes. But have you given everybody who is
i nvol ved copies of the forty or so docunents as to which you
wi sh to use in the questioning?

MR. WESTBROCOK:  Your Honor, | believe we sent themto
Doctor Osdene's counsel. | have to check to see whether counse
has been -- all other counsel has received copies of those
docunment s.

THE COURT: | think you ought to do that,
particularly -- It's Philip Morris docunments you say?

MR, WESTBROOK: Yes, the forty are Philip Mrris
documents. That was a related matter. | wanted to be sure
everybody was clear on the record. We would intend to ask
Doct or Osdene about publicly avail able reports that everybody is
famliar with, |like the Surgeon General's report, etcetera, and
we haven't sent copies of those vol um nous documents in
advance. But we have sent the Philip Mirris docunents that
Doct or Osdene was personally involved in.

THE COURT: Yes. But | think it would be helpful to
your deposition, M. Wstbrook, if you give himall the
docunents you are going to ask himabout so that you won't spend
any of your time with himreadi ng docunents.

| nean, they may be voluminous. | don't know how big
these reports are, but | think that it would be to your

advantage to give themall the docunments you are going to ask
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hi m about so he won't spend any tine with himsitting there
having to read docunents. You can't ask a witness a question
about the document unless the witness has seen the docunent.

MR, WESTBROOK: Your Honor, | think your suggestion is
wel | -taken and there probably won't be a | arge nunmber of those.
I think that m ght speed things along. | would hope then --
and, of course, we can't predict in advance that when we hand
Doctor Osdene the Surgeon Ceneral's report from 1964 that he
won't take thirty of our first sixty minutes saying he had to
read the docunent.

THE COURT: Well, he better not because if he does,
he'll be facing sonme additional tine. That's the purpose of

requiring you to give these docunents ahead of tine.

MR, WESTBROOK: | think your suggestion is well-taken
and we will set about to do that and work that out with counsel
THE COURT: | don't think you will see M. Nunes pul

a stunt like that.

MR, NUNES: No. But, Your Honor, | should say, even
with respect to documents, that may inplicate the Fifth
Anmendnent as wel | .

THE COURT: M. Nunes, if it does, it does. That I
cannot deal with.

MR. NUNES: Okay.

THE COURT: That's a matter between you and your

client. But |I'mjust tal king about having himsitting there
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readi ng docunents after they have given themto you ahead of

tine.

MR. NUNES: | understand that, Your Honor

THE COURT: All right. Thank you all very nuch for
the report, and I will assunme that there is no need to have a

t el ephone call tonorrow as you had planned to do follow ng that
state court hearing because it sounds to ne |like there may not
be one. If for some reason you need a telephone call, | will be
around tonorrow afternoon.

MR. NUNES: Your Honor, there is one additional issue,
and again it goes back to this sealing point.

THE COURT: That was the next thing | was going to
raise. |Is there any need to seal this now? He's going to be in
a deposition. He's going to claimthe Fifth Arendnent.

MR. NUNES: Well, yes, Your Honor, because, Your
Honor, on April 3rd, at our urging, because of the fact there
has been information disclosed from depositions in the past, and
to decrease the stress on Doctor Osdene, you entered an order
saying the contents of the deposition should not be disclosed to
anyone other than the litigants until such tine as that
application is made to the Texas court. |If the Texas court sees
fit at that tine to disclose it, then so be it.

So in order to effectuate that, Your Honor, we would
just ask that the deposition be sealed so that if the plaintiffs

do apply to the Texas court that any pleading they file would
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not mention what went on at the deposition, including the
assertion of the Fifth and, |ikew se, that there be no nmention
of this conference, that this be under seal as well

MR. WESTBROOK: Your Honor, Ed Westbrook for the
plaintiff. W have sonme significant concern about sealing this
deposition. Even in these conferences have gone on with the
court, and there have been nunmerous depositions that have been
taken, and they have generally been nornmal depositions.

|'ve been at a nunber of them except for when counse
for the defense designate some trade secret information -- and
do acknow edge, Your Honor, that you had issued an order | think
before the | ast hearing on sealing the deposition, but we don't
see that there is judicial cause for it to be done, and we do on
the record oppose that.

MR. NUNES: Your Honor, we woul d di sagree, given the
health situation of Doctor Osdene, that anything to hit the
press -- and we see that everything is hitting the press with
respect to tobacco litigation -- is |ike to increase the stress
on Doctor OCsdene.

Your Honor has already entered into an order or
entered an order for that purpose in this litigation. | think
it's appropriate, and Your Honor was seeking to preserve the
status quo until otherwise directed by the United States
District Court for the Eastern District of Texas. So we think

it is highly appropriate, given Doctor Osdene's health, that
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this matter be kept under seal until such tinme that the Texas
judge rul es otherw se.

THE COURT: Well, as | understand it, basically, |
have held -- well, | don't have ny April 3rd order here. What
does it say?

MR. NUNES: Your Honor, | can read it for you.
Specifically, paragraph five of your order states: The
deposition of M. Osdene shall be used solely for purposes of
this litigation only. Neither the deposition nor its contents
may be released to or made avail able to anyone other than
counsel in this litigation and the staff of counsel

This provision of this order shall remain in effect
unless and until it is otherwise directed by the United States
District Court for the Eastern District of Texas, Texarkana
Division, in which this action is pending. It being the
intention of this court to preserve for that court the decision
respecting the disclosure of the deposition or its contents.
Any person found to have violated this provision shall be
prosecuted to the full extent of the |aw

Your Honor, that was entered after we had di scussion
about Doctor Osdene's health and an incident that occurred with
respect to a deposition taken by the plaintiffs in Ri chnond that
ended up in the Ri chnond Tines.

MR. WESTBROOK:  Your Honor, Ed Westbrook. We don't

see any basis for sealing the deposition, other than on the
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ground traditionally used, that is, sensitive trade secrets
shoul d be redacted fromthe deposition, sonmething along those
l'ines.

Doctor Osdene is a citizen, bound |ike any other
citizen to give evidence in a public form There is no grounds
for sealing this deposition.

THE COURT: Well, that's really going to be a matter
for the Texas court to deal with. | kept it under seal or |
kept it confidential so the court can decide what it wants to do
with it. That's not within my province, | don't think.

The only thing |I'm concerned about is causing problens
that slow down this deposition or that inpair in any way the
health of the deponent, given the record that's been submitted
tome. |If | recall correctly, there was -- and |'m not sure
about this, but by recollection is there was no objection to ny
doi ng what's in paragraph five of the order.

MR. NUNES: That is ny recollection, too, Your Honor
In fact, it was | believe M. Mtley who was on at the tinme. |
believe Alice Wagner was present during that conference as well

THE COURT: Well, whatever. That transcript wll
reflect whatever it is that is in there. M recollectionis far
fromperfect. And if it is the plaintiff's desire that they
wi sh sonme revisitation of that, that provision of the order
then they are going to have to file a notion and deal with it in

the ordi nary course of things because there is already an order
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that's been entered.

Now, with respect to this transcript, | don't see
there is any need to seal this transcript. Wy is there a need
to seal this transcript?

MR. NUNES: Well, Your Honor, | think because it
i nvol ves what will take place at the deposition, and, therefore,
it would serve the sane purpose in terns of Doctor Osdene is
going to be asserting the Fifth, that should |ikew se be kept
confidential and sealed at this time because it deals with what
is going on in that deposition. It would defeat, | think, the
pur pose of Your Honor's order in paragraph five.

MR. WESTBROCOK:  Your Honor, Ed Westbrook. W
certainly disagree with that. Now to go back and seal the court
orders about how depositions are to be conducted, |'ve never
heard -- |'ve been in practice twenty years, but |'ve never
heard of that.

THE COURT: M. Westbrook, | don't think he's asking
for sealing the court order.

MR, WESTBROOK: | think he's asking to seal the
transcript of this hearing in which the court has made the
ruling.

THE COURT: | haven't nmade a ruling yet, but |I'm going
to, but I haven't nmde one yet. So | assume, M. Nunes, that
what you want sealed is only that part of the transcript which

deals with the information you gave that he's going to claimthe
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privil ege.

MR. NUNES: That is correct, Your Honor

THE COURT: All right. Now that you know what he's
tal king about, M. Wstbrook, what's your objection to sealing
that part of it?

MR, WESTBROOK: Your Honor, we object to that because
if sonmeone is invoking a constitutional privilege, it's the
constitutional privilege that you invoke such a privilege in
secret -- or he hasn't even invoked it yet. Counsel has said
it's his intention to invoke it if some questions are asked that
he feels may sonehow inplicate sone sensitive interest of his.

I don't think there is any ground for sealing
counsel 's statenment about what his client may do if sonething
el se happens hypothetically when the privilege is a
constitutional right.

MR. NUNES: Your Honor, | find this argunent difficult
in the sense that M. Mtley agreed to it. And, further, | was
maki ng this disclosure here for the conveni ence of the
plaintiffs so that they would not be taken by surprise. | could
have waited until such tinme as the deposition.

And it seens to nme, to preserve the status quo and to
be consistent with Your Honor's order as in paragraph five, and
| don't understand what possibly the plaintiffs could do with
this transcript and why they woul d object unless their objective

is to immediately run to the press with this.
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MR. WESTBROOK: No, Your Honor. First of all, let ne
correct the record. This is Ed Westbrook. | don't think M.
Mot | ey ever agreed to anything concerning the Fifth Anendnent.

I think the first we heard about it was a few m nutes ago. And,
second, Your Honor --

THE COURT: Now, wait a minute, M. Westbrook. He
wasn't saying that. He was saying that M. Mtley agreed to the
provi sion of the order of April 3rd that is in paragraph five
saying that this matter respecting disclosure of the deposition
contents should be preserved for the district court in Texas,
not here.

MR. WESTBROCK: Yes, sir, Your Honor. | understand
the court's ruling on that. Certainly, we respect the court and
adhere to its ruling.

THE COURT: Just get the transcript and see what M.
Motl ey agreed to. | don't remenber one way or the other. |
cannot imagine that | would have put that provision in there sua
sponte however. | have a recollection in general terms that it
was sonething as to which the parties agreed at the tine or |
woul dn't have put it in there.

Certainly, I would have required a hearing on it if |
had thought it was a nmatter in dispute. So now we are only
tal king about the fact that -- about giving part of this
transcript the sanme treatnment, M. Westbrook, | believe is what

we are tal king about.
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MR. WESTBROCK: Yes, sir, Your Honor. | understand
that that's what we are tal ki ng about now. For the reasons that
| expressed before, that is, that the intention or hypothetical
basis to perhaps assert a privilege if certain questions are
asked does not inplicate any interest that bars sealing of a
transcript of a court hearing, which is normally a public
proceeding. But for the fact that we are on the phone, we would
normal ly be in the courtroom

MR. NUNES: Your Honor, | actually have a copy of the
transcript, and | can play back to you M. Mdtley's response at
that time.

MR, WESTBROOK: Your Honor, | think we are beyond M.
Mot | ey.

THE COURT: | think we are, too. His only argunment,
M. Westbrook, is that this is sinply an extension of that to
which Motley agreed. It seens to nme that the thing to do is for
you to go read the transcript. And now you know what it is that
the issue is, and then decide in a deliberate fashion what
argunments you have to take a position on sealing, one way or the
ot her. Ckay.

MR, VESTBROOK: Yes, Your Honor.

THE COURT: | will give you an opportunity to brief it
if that's what you want to do. That's all right.

MR. NUNES: Your Honor --

THE COURT: Yes.
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MR, NUNES: |'msorry, Gary Nunes. | didn't nmean to
i nterrupt you.

THE COURT: That's all right.

MR, NUNES: | was just going to say, if they are
permtted to -- the one thing I would not want to occur is for
themto brief it and to include what went on at the hearing in
their brief filed with the clerk's office.

THE COURT: Well, let nme say this, M. Nunes. To a
certain extent, you are the author of your own nisfortune by
articulating this sensitive issue, and it is in a public record,
and | have no -- if this were in court, | wouldn't have cl osed
court without a showing of a need to close court.

Now, depositions are a different animal. Depositions
are taken in the privacy of the office of the counsel for the
deponent here. So they are not matters open to the public. The
press could not conme in and sit in on a deposition.

It may be that the district court in which this case
is pending wants to release this transcript. | believe that
that is the prerogative of that district court. Al | was
trying to do in paragraph five was to preserve the status quo so
that the court could do it.

I don't believe M. Westbrook is going to go around
tal king about this anyway. 1'd be distressed to hear that he's
out trunpeting all this to the press. But there is a way to

deal with this in the ordinary course of things.
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What |'m going to do right now because there is a
contention that this sonmehow relates to what M. Mdtley agreed
to, I"'mgoing to order that the part of the transcript where you
said what you said about the grand jury and claim ng the Fifth
Amendnent is tenporarily sealed until M. Wstbrook can read the
transcript of the April 3rd hearing or the April whatever
hearing it was. | have forgotten when it was.

MR. NUNES: March 28th.

THE COURT: Then if he wants to file a brief, he can
file a brief. | don't have any reason to make himfile that
under seal. | can't do that. | don't like sealing court
records. There is a far different issue in sealing a court
record than keeping a deposition confidential. So that's |
think how we will proceed, M. Nunes.

MR. NUNES: Very well, Your Honor

THE COURT: Well, thank you all very nuch. But, M.
West brook, this is a tenporary sealing. |I'mdoing it only to
give you a chance to take tine to read what you need to read and
file what you need to file. |If you need to file it, file it
qui ckly. Then give hima chance to respond, and | will decide
it, because | really do not |ike sealing court proceedi ngs and
court records unless there is an absolute necessity to do so.
And the only reason |'mdoing it now on this tenporary basis is
to preserve the tension that may exist between the deposition,

t he keeping of the deposition sealed and this argunent.
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M. Nunes, | urge you to go study it. You m ght
elimnate the need for briefing because | believe that M.

West brook, as to this transcript, has the better side of the

argunent. Okay. But I'mnot ruling on anything until | get
sonmething fromyou. |f you want it kept under seal, then you
can keep it -- you can nove to keep it under seal if you file

sonmething within ten days.
MR. NUNES: Thank you, Your Honor
MR, WESTBROOK: Thank you, Your Honor
THE COURT: | nean just for the purpose of ruling on

it. That's the only reason I'mdoing this. So let's get about

it and do whatever you've got to do. | think the best thing for
you to do is do a little research. | think you will find there
probably is no need to keep it under seal. You can so advise
me, and then that will be elinnated.

MR, WESTBROOK: Your Honor, just for clarification, as
to the last date in terns of, | can file a notion within ten

days or for what purpose that was --

THE COURT: |I'mgoing to put a suspense date on the
deposition. | think -- let ne start again, not the deposition
I think 1'"'mgoing to reverse the procedure here. It is you who

thinks that this ought to be under seal
I"'mgoing to release this transcript fromseal within
ten days unless | receive a brief you fromand a notion to keep

it under seal, with supporting authority. | will then hear five
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days after that fromthe defendants. Then | will decide it. |If
you want nme to decide it on the argunent, I'll decide it on the
argunment. You can have one day after that for a reply brief.

MR. WESTBROCK:  Your Honor, Ed Westbrook. You said
five days fromthe defendants. You nean fromthe plaintiffs in
this case, Your Honor, opposing the notion?

THE COURT: Yes. After the defendants file -- after
M. Osdene files, the plaintiffs have five days to oppose his
notion to keep this under seal. He then has, | said one, but
probably two, you ought to do it in two days, to file any reply
that you have, M. Nunes, on behalf of Doctor Osdene.

If you want to have a hearing, then | will hear the
matter. |If you don't, I'Il consider it on the papers. That way
it's you, who wants to keep it seal ed, who has the burden of
showi ng that it ought to be seal ed.

MR. NUNES: Your Honor, will the opposition be filed
under seal until such time as the court ultinately makes its
ruling on this issue?

MR. WESTBROOK:  Your Honor, Ed Westbrook. You
previously ruled our briefs would not be under seal

THE COURT: | don't think I ruled anything on that.

MR, BROOKE: Your Honor, this is Rob Brooke. Maybe
can junmp in here and help out. 1t sounds |like the |ega
argunents don't need to be under seal and reference would be to

the transcript that is under seal. So it sounds to ne like
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there doesn't have to be any concern about that.

THE COURT: | think you can wite your briefs in such
a way as you don't need to have themunder seal. But if you
can't, then file it under seal. And if you file yours under
seal, then you file -- both sides do.

But et me tell you sonmething, M. Nunes. You are
playing with fire when you are dealing with sealing docunments in
a court proceeding. The presunption is they are not to be
seal ed, and | think you have made way too much of this. You
made the decision to disclose what it was that you had in nind.
I conmend you on telling himthat, but maybe the thing to have
been done is to tell himin a private tel ephone call, and then
to seal the public record is another aninmal, you see.

| urge you to think about it and to file something in
ten days that says you don't really have any problemwith
unsealing this record of this tel ephone call. But you do what
you are advised to do.

MR. NUNES: | understand, Your Honor

THE COURT: All right, folks. M. Wstbrook, don't go
out and rmake a press release over all this stuff.

MR, WESTBROOK: Your Honor, with everything that's
going on, | don't think this could get on page 20.

THE COURT: | know.

MR, WESTBROOK: |'Ill spell your nane right.

THE COURT: | don't want ny name in it. The way
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things are, it may not even make the fold on the back page of

t he back page, would it?
MR. WESTBROOK: | believe
the present environment, Your Honor.

THE COURT: That's good.

that's right,

Thank you all.

(The proceedi ngs were adj ourned)

I, Sandra M Beverly, certify that the foregoing

transcript is a correct record of the proceedi ngs taken and

transcribed by nme to the best of ny

SANDRA M BEVERLY, RPR

ability.
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