STATE OF NEW MEXI CO
FI RST JUDI CI AL DI STRI CT
COUNTY OF SANTA FE

STATE OF NEW MEXI CO, ex rel.,
TOM UDALL, ATTORNEY GENERAL
OF THE STATE OF NEW MEXI CO,

Pl aintiff,
VS.

THE AMERI CAN TOBACCO COMPANY;

AMERI CAN BRANDS, | NC. ;

R. J. REYNOLDS TOBACCO COVPANY;

RIJIR NABI SCO, | NC.;

BATUS, | NC. ;

BROWN & W LLI AMSON TOBACCO CORPORATI ON
(i ndividually and as successor by nerger
to THE AMERI CAN TOBACCO COWVPANY) ;

BATUS HOLDI NGS, | NC. ;

BRI TI SH AMERI CAN TOBACCO CO., LTD.;
B.A T. INDUSTRIES P.L.C.;

PHI LI P MORRI S | NCORPORATED;

PHI LI P MORRI S COVPANI ES | NC. ;

LORI LLARD TOBACCO COVPANY,

LORI LLARD, | NC. ;

LOEWS CORPORATI ON;

UNI TED STATES TOBACCO COVPANY;

UST I NC. ;

SANTA FE NATURAL TOBACCO COWVPANY, | NC. ;
THE TOBACCO | NSTI TUTE, | NC. ;

GENERAL DI STRI BUTORS, | NC. ;

THE COUNCI L FOR TOBACCO RESEARCH- U. S. A., INC. ;
CORE- MARK M D CONTI NENT, I NC.; and

GEM STATE DI STRI BUTORS, | NC.

Def endant s.

No.

COMPLAI NT
Plaintiff, the State of New Mexico, ex rel. Attorney

General Tom Udall ("Plaintiff"), alleges:



NATURE OF THE ACTI ON

1. For many years, and continuing to date, t he
def endant cigarette manufacturers and their trade associ ations
have engaged in a conspiracy to nislead, deceive and confuse
the State of New Mexico and its citizens regarding the
overwhel m ng evidence that <cigarette snoking causes fatal
di sease -- and that the nicotine in cigarettes is a powerfully
addi ctive substance. Al t hough the cigarette manufacturers
prom sed the New Mexico public that they would |lead the effort
to discover and disclose the truth about snoking and health,
they have, in fact, systematically suppressed and conceal ed
material information and waged an aggressive canpaign of
di sinformati on about the health consequences of <cigarette
snoki ng. The cigarette manufacturers have taken these
actions, even though they have known for years, based on their
own secret research, that their products eventually injure or
kill the consumer when used exactly as intended.

2. The cigarette manufacturers have known for decades,
on the basis of their own |ong-concealed research, that
nicotine is addictive. At the sanme time, at least certain
def endant s have devel oped sophi sti cat ed t echni ques to
mani pul ate the nicotine delivery of cigarettes so as to create
and sustain addiction in snokers. Yet publicly the cigarette
manuf acturers have deni ed, and continue to deny, that nicotine
is addictive and that they mani pulate the nicotine delivery of

cigarettes. In April 1994, each of the Chief Executive



O ficers of the defendant cigarette manufacturers testified
before the Congressional Subcommittee on Health and the
Envi ronment that nicotine is not addictive.

3. The cigarette manufacturers are engaged in this
course of conduct despite their knowl edge that the vast
maj ority of new snokers are children and teenagers. O daily
snokers, eighty-two percent start before the age of eighteen

Every day nore than 3,000 Anerican teenagers begi n snoking.

4. Each year, nmore than 2,000 New Mexico residents die
from snoking the defendant cigarette manufacturers' products,
according to the American Cancer Society. Each year, the
State of New Mexico nust spend mllions of dollars to purchase
or provide nedical and related services for New Mexico
citizens suffering from di seases caused by cigarette snoking.

Each year, the defendant cigarette manufacturers reap huge

profits fromthe sale of cigarettes in New Mexico. Each year

the defendant cigarette manufacturers spend mllions of
dollars on advertising in New Mexico, Ilike the colorful
cartoon character, Joe Canel, which has enornous appeal to
young people. Each vyear, nmore New Mexico children and

t eenagers begi n snoki ng.

5. The State of New Mexico seeks both nonetary damages
and injunctive relief for the <conduct alleged in this
Conpl aint. Anong other things, the State of New Mexico seeks
a permanent injunction to require the defendants to disclose

their research on snoking, addiction and health, to fund a



remedi al public education canpaign on the health consequences
of smoking and to fund snoking cessation prograns for

ni coti ne- dependent snokers.

THE PARTIES
6. Plaintiff is the State of New Mexico on the relation
of its Attorney General, Tom Udall. Plaintiff 1is acting

pursuant to his authority under inter alia, New Mexico conmon

| aw, Section 8-5-2 NMSA 1978, the New Mexico Unfair Practices
Act, 8857-12-2 et seq., NMSA 1978 (1995 Repl.), the New Mexico
Racketeering Act, 8830-42-1 et seq. NMSA 1978 (1996 Repl.) and
the New Mexico Anti-Trust Act, 8857-1-1 et seq. NWVMSA 1978
(1995 Repl.) Plaintiff brings this action to obtain
declaratory and equitable relief, damges and restitution.
Plaintiff seeks to recover the snoking-related costs to the
State of New Mexico, including, but not linmted to, increased
expendi tures for:

a. Medi cal assistance provided under New Mexico's
Medi cai d program pursuant to the Public Assistance Act, 8827-
2-12 et seq. NMSA 1978 (1995 Repl. and 1996 Supp.). Under the
medi cal assistance program the State of New Mexico pays for
medi cal services provided to program recipients. The State
pays approximately 25% of these <costs, wth the federal
governnment bearing the remaini ng costs.

b. Publ i c enpl oyees'’ heal t h and di sability

i nsurance coverage costs pursuant to the G oup Benefits Act,



§10-7B-6 NMSA 1978 (1995 Repl.).

cC. Public enployees' disability retirenment pension
costs pursuant to the Public Enployees Retirenment Act, 810-11-
10. 1 NVSA 1978 (1995 Repl.).

d. Retired public enployees' group health insurance
costs from the Retiree Health Care Fund, pursuant to the
Retiree Health Care Act, 810-7C-8 NMSA 1978 (1995 Repl.).

e. Public school enpl oyees and school board
retirees' group health insurance costs from the Public Schoo
| nsurance Fund, pursuant to the Public School Insurance Act,
§22-2-6.6 NMSA 1978 (1993 Repl.), and disability benefits from
t he Educational Retirement Fund, pursuant to the Educati onal
Retirement Act, 8822-11-1 et seq., NMSA 1978 (1993 Repl.).

In fulfilling its statutory duties, the State of New
Mexi co has expended and will expend substantial sums of npney
due to the increased costs of providing health care services

for smoking-rel ated di seases.

THE DEFENDANTS

7. The Anmerican Tobacco Conpany, Inc. is a Delaware
corporation whose principal place of business is |ocated at
Six Stanford Forum Stanford, Connecticut. On Decenber 21,
1994, The Anmerican Tobacco Conpany was purchased by B. A T.
| ndustries, P.L.C. who, on information and belief, has
succeeded to the liabilities of the American Tobacco Conpany

by operation of law or as a matter of fact. In 1995, on



information and belief, the Anmerican Tobacco Conpany was
purchased by Brown & WIlliamon and nerged into Brown &
Wl lianmson. On information and belief, Brown & WIIlianmson has
succeeded to the liabilities of the American Tobacco Conpany
either by operation of law, or as matter of fact. Brown &
WIllianson is in trade or commerce. The Anerican Tobacco
Conmpany manufactured, advertised and sold Lucky Strike, Pall
Mal |, Tareyton, Malibu, American, Montclair, Newport, Msty,
Bar kel ey, Ilceberg, Silk Cut, Silva Thins, Sobrania, Bull
Durham and Carlton cigarettes throughout the United States,
including the State of New Mexi co.

8. American Brands, Inc. is a Delaware corporation
whose principal place of business is located at 1700 East
Put nam Avenue, O d Greenw ch, Connecticut, 06870. Ameri can
Brands, Inc. is the parent corporation of or the successor in
interest to The American Tobacco Conpany and has partici pated
in the manufacture and distribution of cigarettes and other
t obacco products throughout the United States, including the
State of New Mexico, both individually and through its alter
ego the defendant Anerican Tobacco Conpany.

9. R. J. Reynolds Tobacco Conpany, is a New Jersey
corporation whose principal place of business is |ocated at
Fourth and Main Streets, Wnston-Salem North Carolina. R J.
Reynol ds Tobacco Conpany is a wholly owned subsidiary of RIR
Nabi sco, Inc., a Delaware corporation, whose principal place

of business is 1301 Avenue of the Anericas, New York, New



Yor K. R. J. Reynolds Tobacco Conpany and RJR Nabisco, |Inc.
are both Defendants herein and manufacture, advertise and sell
Canel, Vantage, Now, Doral, Wnston, Sterling, Magna, More,
Century, Bright Rite and Salem cigarettes through the United
States, including the State of New Mexi co.

10. Brown & W/ Ilianson Tobacco Corporation (individually
and as successor by nmerger to The American Tobacco Conpany),
is a Delaware corporation. Batus, Inc., is the parent of

Brown & W IIliamson Tobacco Corporation and is a Wsconsin

cor porati on. Batus Holdings, Inc., is the parent of Batus,
Inc., and is a Del aware corporation. Al'l three corporations
are naned as Defendants herein. The principal place of

business of Brown & WIIliamson Tobacco Corporation, Batus,

Inc., and Batus Holdings, Inc., is 1500 Brown & WIIianson
Tower , Loui sville, Kent ucky. Browmn & WIIlianson Tobacco
Cor por ati on, Bat us, I nc., and Bat us Hol di ngs, I nc.

manuf acture, advertise and sell Kool, Barclay, BelAir, Capri,

Ral ei gh, Richland, Laredo, Eli Cutter and Viceroy cigarettes

t hroughout the United States, including the State of New
Mexi co.

11. British Anmerican Tobacco Co., Ltd. is a British
corporation whose principal place of business is MII bank,
Know e Green, Staines, M ddlesex, England TWL81DY. Brown &
WIliamon Tobacco Corporation is or was a subsidiary or
di vision of British American Tobacco Co., Ltd.

12. B. AT | ndustries P.L.C. (hereinafter “B. A T.



| ndustries”) is a British corporation with its principal place
of business at Wndsor House, 50 Victoria St., London.
Through a succession of internmediary corporations and hol di ng
conpanies, B.A T. Industries P.L.C. is the shareholder of
Brown & WIIliamson Tobacco Corporation. Through Brown &
WIlliamson, B.A T. Industries P.L.C. has placed cigarettes
into the stream of comrerce with expectation that substanti al
sales of cigarettes would be made in the United States. I n
addition, B.A T. Industries P.L.C conducted, or through its
agents and/or co-conspirators conducted, critical research for
Brown & WIIlianson Corporation on the issue of snoking and
health. Further, Brown & WIllianmson is believed to have sent
to England research conducted in the United States on the
i ssue of snoking and health in an attenpt to renpve sensitive
and i ncul patory docunments from United States jurisdiction, and
t hese docunents were subject to the <control of B.AT.
| ndustries P.L.C. B.A. T. Industries P.L.C. has been involved
in the conspiracy described herein and the actions of B.A T.
| ndustries P.L.C. has affected and caused harm t hroughout the
United States, including the State of New Mexi co.

13. Philip Mrris Incorporated, and its parent, Philip
Morris Conpani es, Inc., are Virginia corporations whose
princi pal place of business is |located at 120 Park Avenue, New
York, New York. Both corporations are named Defendants
her ei n. Philip Morris, Inc., and Philip Mrris Conpanies,

I nc., manufacture, advertise and sell Philip Mrris, Merit,



Canbri dge, Marl boro, Benson & Hedges, Virginia Slins, Alpine,
Dunhi |l English Ovals, Gal axy, Pl ayers, Saratoga and
Parliament cigarettes throughout the United States, including
the State of New Mexi co.

14. Lorillard Tobacco Conpany and Lorillard, Inc., and
their parent, Loews Corporation, are Delaware corporations
whose principal place of business is located at One Park
Avenue, New York, New York. All three corporations are naned
Def endant s her ei n. Lorillard Tobacco Conpany, I nc.,
Lorillard, Inc., and Loews Corporation manufacture, advertise
and sell O d Gold, Kent, Triunph, Satin, Mx, Spring, Newport
and True cigarettes throughout the United States, including
the State of New Mexi co.

15. United States Tobacco Conpany, and its parent, UST
Inc., are Delaware corporations who principal pl ace of
business is located at 100 West Putnam Avenue, G eenw ch,
Connecti cut. Both corporations are naned Defendants herein.
United States Tobacco Conpany and UST Inc., manufacture and
sell Sano cigarettes throughout the United States, including
the State of New Mexi co.

16. Santa Fe Natural Tobacco Conpany, Inc. is a New
Mexico corporation wth its principal place of business
| ocated at 1368 Cerrillos Road, Sante Fe, New Mexico, 87501.
Sante Fe Natural Tobacco Conpany, Inc. manufactures and sells
Natural American Spirit Regular Filter, Natural Anmerican

Spirit Menthol Filter, Natural Anmerican Spirit MIld and



Natural Anmerican Spirit Non-filter <cigarettes as well as
rolling tobacco throughout the United States, including the
State of New Mexi co.

17. The Tobacco |Institute, I nc., is a New York
corporation, whose principal place of business is |ocated at
1875 "I1" Street, N W, Suite 800, Wshington, D.C The
Tobacco Institute, Inc., at all relevant tinmes operated as the

public relations and |obbying arm of the Defendant tobacco

conpani es. At all relevant times, The Tobacco Institute,
Inc., was an agent and/or enployee of the Defendant tobacco
conpanies. In doing the things alleged herein, The Tobacco

Institute, Inc., was acting within the course and scope of its
agency or enploynent, and was acting wth the consent,
perm ssi on, and authorization of each of the Defendant tobacco
conpanies. All actions of The Tobacco Institute, Inc. ("TI")
all eged herein were ratified and approved by the officers or

managi ng agents of the Defendant tobacco conpanies.

18. The Council for Tobacco Research - U S. A, Inc.
("CTR"), successor in interest to the Tobacco |Industry
Research Committee ("TIRC'), 1is a non-profit corporation

organi zed under the laws of the State of New York with its
princi pal place of business at 900 3rd Avenue, New York, New
York 10022.

19. General Di stri butors, I nc. i's a New Mexico
corporation, organized under the laws of the State of New

Mexico, with its agent for service of process in Bernalillo

10



County, New Mexico, and at all relevant times hereto was
qualified to do and was doing business in the State of New
Mexico as a wholesale distributor of the tobacco products
manuf actured by the Defendant tobacco conpani es.

20. Core-Mark Md Continent, I nc. is an Arkansas
corporation, in good standing and authorized to do business in
the State of New Mexico corporation, organized under the |aws
of the State of Arkansas, wth its agent for service of
process in Sante Fe County, New Mexico, and at all relevant
times hereto was qualified to do and was doi ng business in the
State of New Mexico as a whol esale distributor of the tobacco
products manufactured by the Defendant tobacco conpanies.

21. Gem State Di stributors, I nc., S an | daho
corporation, in good standing and authorized to do business in
the State of New Mexico corporation, organized under the |aws
of the State of Idaho, with its agent for service of process
in Bernalillo County, New Mexico, and at all relevant tines
hereto was qualified to do and was doi ng business in the State
of New Mexico as a wholesale distributor of the tobacco
products manufactured by the Defendant tobacco conpani es.

22. The Defendants identified in paragraphs 19, 20 and
21 above are hereafter referred to as "the Distributor
Def endants.” All the remmining Defendants are referred to as
"t he Manuf act urer Def endants. " Wher e necessary, al |
Def endants are referred to collectively as "Defendants."

23. Defendants did and continue to do business in the

11



State of New Mexico;, made contracts to be performed in whole
or in part in the State of New Mexico; and/or nmanufactured,

tested, sold, offered for sale, supplied, or placed cigarettes
in the stream of comerce, or in the course of business,

materially participated with others in so doing; and perfornmed
such acts as were intended to, and did, result in the sale and
distribution in the State of New Mexico of cigarettes from
whi ch Defendants derived substantial revenue. Defendants also
caused tortious injury by acts or omssions in the State of

New Mexico, and/or caused tortious injury in the State of New

Mexi co by acts or om ssions outside the State of New Mexi co.

JURI SDI CTI ON AND VENUE

24. This Court has jurisdiction over the subject matter

of this action pursuant to, inter alia, Article VI, Section 13
of the New Mexico Constitution.

25. Venue is proper in Santa Fe County pursuant to
Section 38-3-1 NMSA 1978. The Attorney General resides in

Santa Fe County.

12



FACTUAL ALLEGATI ONS

| . The Nicotine in Cigarettes is Highly Addictive.

26. Manufacturer Defendants reap enormous profits from
their manufacture and sale of cigarettes throughout the United
States, including the State of New Mexico. Manuf act urer

Def endants' earnings in the last year alone exceeded siXx

billion dollars. Manuf act ur er Def endants, nmeke, advertise and
sell cigarettes despite their know edge of the follow ng
facts: More than 10 mllion Anericans have died as a result

of snmoking cigarettes; nore than 400,000 Anmericans die every
year as a result of snmoking cigarettes; alnmost one death in
every five is due to a smoking-related illness; the |eading
cause of preventable death in the United States today is
snoki ng cigarettes; snoking causes cardi ovascul ar di sease and
is responsible for approximately one-third of all heart
di sease deaths; snoking causes alnost all lung and throat
cancers and is responsible for approximately one-tenth of al

cancer deaths; snoking causes various pulnmnary diseases,
i ncludi ng enphysemn; snoking causes stillbirths and neonat al
deat hs anong the babies of nmothers who snoke; and cigarettes
may contain any nunmber of approximately 700 "additives",
including a nunber of toxic and dangerous chem cals.
Congressman Henry W Waxman (D. Calif.), former Chairnman of
the House Subconmttee on Health and the Environnment, has
stated "that cigarettes are the single npst dangerous consuner

product ever sold".

13



27. Despite the overwhelm ng weight of the scientific
evi dence that snoking cigarettes poses serious health risks,
and despite the gruesone statistical |egacy being left by
Manuf act urer Defendants, hundreds of thousands of New Mexico
residents continue to snoke cigarettes, including many new
t eenage snokers everyday, because they are addicted to or are
dependent upon these products. More specifically, they are
addicted to nicotine, the drug in tobacco that causes an
addiction simlar to that suffered by users of heroin and
cocai ne.

28. Cigarettes contain nicotine. Nicotine is an
addi ctive substance and the use of cigarettes results in
addiction to them Ni coti ne causes conpulsive use of
cigarettes, despite know edge that they are harnful, if not
| ethal; nicotine has a psychoactive (npod-altering) effect in
the brain; and, nicotine invokes what is called "reinforcing
behavi or"”, causing continued use of the nicotine-containing
pr oduct s. Cigarette snokers suffer an inability to quit,
notwi t hstanding a desire to do so, and those who do quit (or
attempt to) endure wthdrawal synmptons such as headaches,
i nsomi a, depression, lack of concentration, and anxiety.

29. The addi ctive power of ni coti ne i's further
illustrated by these statistical facts: at |east two-thirds of
adults who snmoke say they wish they could quit; 17 mllion
Americans try to quit snoking each year, but fewer than 1 out

of 10 succeed; for every snmoker who quits 9 try and fail; 8

14



out of 10 snokers say they w sh they had never started

snoki ng; after

surgery for lung cancer, alnost half of the

snmokers resumed snoking; anmong snokers who suffer heart

attack, 38%

resunme snoking while they are still in the

hospital; even when a snoker has their larynx renmoved, 40% try

snoki ng agai n;

70% of young people ages 12 to 18 who snpoke say

t hey believe they are already dependent on cigarettes; and 40%

of high school

seni ors who snoke regularly have tried to quit

and failed. According to David A. Kessler, MD., Comm ssioner

of the United

St ates Food and Drug Adm nistration, "once they

have started regularly, nmost snokers are in effect deprived of

the choice to stop smoking . . . . Seventeen mnillion

Americans try

to quit snoking each year. But, nore than

fifteen mllion are unable to exercise that choice because

t hey cannot break their addiction to cigarettes.”

30. The

1988 Surgeon General's Report, "The Health

Consequences of Snoking: Nicotine Addiction" contained these

concl usi ons:

A)

B)

Q)

"Cigarettes and other forms of tobacco are
addi cting";

"Nicotine is the drug in tobacco that causes
addi ction"; and

"The pharmacol ogi ¢ and behavi oral processes that
determ ne tobacco addiction are simlar to those
t hat determ ne addiction to drugs such as heroin
and cocaine." Nicotine in cigarettes is now
recogni zed as an addictive substance by such
maj or nedi cal organi zations as the Ofice of U.

S. Sur geon General , t he Vorl d Heal t h
Organi zation, the American Medical Association
the American Psychiatric  Associati on, t he

Ameri can Psychol ogi cal Association, the American

15



Society of Addiction Medicine, the Anerican
Public Health Association, and the Medical
Research Council in the United Kingdom The
National Institute on Drug Abuse recently call ed
cigarette snoking the npbst comon exanple of
drug dependence in the United States.

31. Despite the recent recognition of ni cotine's
addi ctive properties by these and other organizations,
Manuf acturer Defendants continue to msinform New Mexico
resi dents. Al though it now appears that Manuf act urer
Def endants have known for decades, on the basis of their own
| ong-conceal ed research and testing, t hat nicotine is
addi ctive, they have denied, and continue to deny, that
nicotine is addictive.

1. Despite Its Know edge that Nicotine is Addictive,
Manuf acturer Defendants Falsely Claim that Nicotine
is not Addictive.

32. By no later than the early 1960's, and perhaps as
early as the 1940s, Manufacturer Defendants, or sone of them
were fully aware, based on their own scientific research, that
nicotine is an addictive substance and that regular cigarette
smoking results in nicotine dependence. The remaining
Def endants becanme aware of these facts over tine, and
participate in the wongful acts alleged herein. For exanple,
an internal Philip Mrris report from 1971 describes the
difficulties a snoker has in stopping snmoking once they are
addicted to nicotine. "Even after eight nonths, quitters were
apt to report having neurotic symptons, such as feeling

depressed, being restless and tense, being ill-tenpered,

having a |oss of energy, being apt to doze off, etc. They

16



were further troubled by constipation and wei ght gains

An internal report witten in 1973 by WIlliam J.

, a senior scientist with Philip Mrris, says the

The primary incentive to cigarette smoking is the
i medi ate salutatory effect of inhaled snmoke upon

body function . . : . As with eating and
copul ati ng, SO it i's with snoki ng. The
physi ol ogi cal effects serve as t he primary

incentive; all other incentives are secondary . . .
: W t hout nicotine, the argunent goes, there would
be no snoking. Sonme strong evidence can be nmarshal ed
to this argument:

(1) No one has ever becone a cigarette snoker by
snoki ng cigarettes w thout nicotine.

(2) Most of the physiological responses to inhaled
snoke have been shown to be nicotine-rel ated.

33.
Dunn, Jr.
fol | owi ng:

34.

Anot her internal Philip Mrris docunment, this one

from 1981, acknow edges that:

35.

further

ni coti ne.

Nicotine is a powerful pharmacological agent wth
multiple sites of action and may be the nost

i nportant conponent of cigarette snoke. Ni coti ne
and an understanding of its properties are inportant
to the continued well being of our cigarette

busi ness since this "alkaloid has been cited often
as the reason for snoking" and theories have been
advanced for "nicotine titration" by the snoker.
Nicotine is known to have effects on the central
nervous system as influencing menory, |earning, pain

percepti on, response to stress, and | evel of
arousal .
Patent filings by sonme of Mnufacturer Defendants

reveal their know edge of the addictive quality of

In a 1971 patent filing, Philip Mrris discusses

mai ntaining the "nicotine content at a sufficiently high Ievel

to provide the desired physiological activity." Years of

17



numerous patent filings by Manufacturer Defendants underscore
the industry's know edge that nicotine is addictive.

36. Despite their know edge that cigarette snoking is,
as a result of nicotine, extrenmely addictive, Manufacturer
Def endants still continue to deny that snoking is addictive.
Through their individual advertising and public relations
canpai gns, and «collectively through the work of the TI,
Manuf acturer Defendants have successfully pronoted and sold
cigarettes by <concealing and msrepresenting their highly
addi ctive nature. The Congressional Subcommttee on Health
and the Environnent comrenced a public hearing March 25, 1994,
on the potential regulation of nicotine-containing products
under the Federal Food, Drug and Cosnetic Act. In the wake of
the March 25, 1994, Congressional Hearings, spokespersons for
the TI and Manufacturer Defendants have denied in nationw de
tel evision broadcasts and print publications that nicotine is
addictive. On April 14, 1994, the chief executives of some of
Manuf acturer Defendants testified under oath before Congress
and told the American public that nicotine is not addictive.
Fol | owi ng t he appear ance of Manuf act urer Def endant s’
executives before Congress, Philip Mrris took out full-page
newspaper ads that stated, in part: "Philip Mrris does not
bel i eve cigarette snoking is addictive."

37. The American public is only now beginning to |earn
about the neasures taken by the Manufacturer Defendants to

conceal the truth about ni coti ne. On March 31, 1994,

18



Congressman Waxman released a copy of a previously secret
Philip Morris-funded research study substantiating the
addi ctive nature of nicotine. Philip Morris scientists, upon
conducting tests, found strong evidence that nicotine m ght be
addi cting, which suggested further testing should be done.
The experiment used in the study -- self-admnistration by
rats -- is one of the primary tests used by the U S. Food and
Drug Adm nistration, the U S. Drug Enforcenment Agency, and the
Wrld Health Organization to determne whether a drug is
addictive. The research was submtted in 1983 to the
scientific journal Psychopharnmacology and was accepted for
publ i cation. Prior to publication, the journal was notified
by the scientist that the article was being withdrawn "due to
factors beyond [his] control." The scientist subsequently |eft
Philip Morris, and in 1986, resubmtted a revised version of
the article to the journal. After the article was accepted
for publication again, the scientist was forced to withdraw it
by Philip Morris.

38. If Manufacturer Defendants had disclosed their
know edge of the addictive nature of nicotine when they first
acquired this know edge, then the public would have | earned
about the addictiveness of nicotine nmany years ago. As a
result, the scientific and nedical conmunity would have had
access to critical secrets on the subject, which would have
resulted in a nore rapid popular deterni nation and consensus

on the subject. Manuf acturer Defendants concealed and
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continue to attenpt to conceal the truth about nicotine in
order to sustain the addictions of existing cigarette snokers
and to "hook" thousands of new snokers every day, so that
Manuf acturer Defendants can continue to profit at the expense
of the lives and health of the American public.

39. Not only do Defendants know and conceal t hat
nicotine is an addictive drug, Plaintiff is informed and
believes that Manufacturer Defendants intend that their
products contain sufficient nicotine to satisfy addiction on
the part of snokers, and therefore control the |evels and/or
bi oavailability of nicotine in these products to create and
sustain the addiction. It is this schenme to deceive New
Mexi cans that enables Manufacturer Defendants to sell their
life-threatening products to tens of thousands of New Mexi cans

as their captive custoners.

20



I11. Manufacturer Defendants Manipul ate the Level and/or
Bi oavai lability of Nicotine in Cigarettes Wth the
| nt ent and for the Purpose of Creating and
Sust ai ni ng Addictions to their Products.
40. Plaintiff is informed and believes that Manufacturer
Def endant s control, or mani pul at e, the levels and/ or
bi oavailability of nicotine in cigarettes. Manuf act urer
Def endants, or some of them devel oped technol ogy years ago to
renove nicotine from tobacco and to control precisely the
ampunt of nicotine in cigarettes. Nevert hel ess, Manufacturer
Def endants continue to manufacture, market and sell their
products with |levels and/or bioavailability of nicotine that
are sufficient to produce and sustain addiction. Rat her than
renove nicotine from cigarettes and snokel ess tobacco -- and
hence renove the addictive drug contained therein --
Manuf acturer Defendants add nicotine to their cigarettes,
through a variety of nethods, to maintain |evels and/or
bi oavailability  of nicotine sufficient to make their
cigarettes addictive to consuners.

41. Manuf acturer Def endant s pr epare a subst anti al

portion of the contents of their cigarettes through what is

called a "Reconstitution process". Prior to the 1940s, the
waste products from cigarettes -- tobacco |eaf scraps and
stens, dried tobacco dust, adhesive reinforcing fibers,

m neral ash nodifiers, hunectants, and some other inexpensive
materials -- were discarded. Thereafter, Manuf act ur er
Def endants began to use these previously unusable materials to

make reconstituted tobacco. As part of the process,
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Manuf act urer Def endant s renoved ingredients from these
materials at an early stage of the process and replaced sonme
of the nicotine in |later stages. The reconstitution process
al | ows Manufacturer Defendants to manufacture cigarettes at a
| ower cost by using |ess tobacco, which is the npbst expensive
part of the cigarette, and by making up the difference in
content with the reconstituted tobacco. By renoving the
nicotine and then carefully replacing as mnuch nicotine as
desired, Mnufacturer Defendants are able to control the
preci se amount of nicotine in cigarettes.

42. LTR Industries, at the relevant tinme a subsidiary of

Ki mber|y-Cl arke Corporation, specializes in the tobacco
reconstitution process and, as LTR says, in helping tobacco
conpanies "control" their nicotine. The LTR reconstitution
process is the nost wdely wused in the world. An LTR

advertisenment, entitled "More Nicotine, O Less," published in
t obacco trade publications states:

Ni cotine levels are becomng a growing concern to
the designers of nodern cigarettes, particularly
t hose Wi th | ower “tar" del i veri es. The
Ki mber| y-Cl arke tobacco reconstitution process, used
by LTR Industries, permts adjustnents of nicotine
to your exact requirenments. These adjustnents will
not af f ect the other i mport ant properties of
custom zed reconstituted tobacco produced at LTR
| ndustries: low tar delivery, high filling power,
hi gh yi el d, and t he flexibility to convey
organol eptic nodifications. W can help you control
your tobacco.

In fact, the process described in the LTR advertisenment
can raise the |level and/or bioavailability of nicotine beyond

that which is naturally found in tobacco materials. I n 1985,
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a Tobacco Journal article describing the LTR process states:
"Those standard reconstituted Tobacco Products contained
0.7-1.0 nicotine. LTR Industries offers the possibility of
increasing the nicotine content of the final sheet to a
maxi mum of 3.5% . . . . A dramatic increase in tobacco taste
and smoke is noted in the nicotine- fortified reconstituted
t obacco. "

43. Wt hout i nform ng New Mexi cans, Manuf act urer
Def endants have |long viewed cigarettes in ternms of their
ni cotine delivery function. For exanple, Philip Morris'
WlliamL. Dunn Jr., wote in a 1973 internal menorandum

VWhy then is there not a market for nicotine per se,
to be eaten, sucked, drunk, injected, inserted or
inhaled as a pure aerosol? The answer, and | fee

quite strongly about this, is that the cigarette is
in fact anong the nost awe-inspiring exanples of the
i ngenuity of man

The cigarette should be conceived not as a product,
but as a package. The product is nicotine. The
cigarette is but one of many package |ayers. There
is the <carton, which contains the pack, which
contains the cigarette, which contains the snopke.
The snmoke is the final package. The snmoker nust rip
off all of these packaged layers to get to that
which he seeks . . . . Think of the cigarette as a
storage container for [a] days' supply of nicotine
S Think of the cigarette as a dispenser for a
dose unit of nicotine . . . . Think of a puff of
snoke as the vehicle for nicotine . . . . Snoke is
beyond question the npbst optimzed vehicle of
nicotine and the cigarette the nost optin zed
di spenser of snoke .

Li kewi se, a 1981 Lorillard study indicates that "current
research is directed toward increasing the nicotine |evels
while maintaining or marginally reducing the tar deliveries."”

44. Evidence of Manuf act ur er Def endant s' i nt ent and
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ability to manipulate nicotine in cigarettes at a sufficiently

hi gh 1evel

physi ol ogi cal
appl i cations.
illustrate an
nicotine in

effects; to

and/ or bioavailability to provide the "desired

activity" is found in years of pat ent
Sonme of Def endant s' pat ent applications

intent and ability to control the anmount of

cigarettes; to provide desired physiological

i ncrease nicotine content in cigarettes by adding

nicotine to various parts of the cigarette; to manipulate

nicotine levels and/or bioavailability in cigarettes; and to

mani pul ate the rate at which the nicotine is delivered in the

cigarettes.

A

For exanpl e:

A 1966 Philip Morri s pat ent application
di scusses an invention that "permts the rel ease
into tobacco smoke, in controlled anpunts, of
desirable flavorants, as well as the rel ease, in
controll ed ampbunts and when desired, of nicotine
into tobacco snoke.

A 1971 Philip Morris patent states:

It has |long been known in the Tobacco |ndustry
that in order to provide a satisfactory snoke,
it is desirable to maintain a nicotine content
of Tobacco Pr oduct s at a uniform |evel.
However, it is difficult to acconplish this
result since the nicotine content of tobacco
varies wi dely, depending on the type of tobacco
and the conditions under which the tobacco was
gr own.

Mai nt ai ni ng t he ni coti ne cont ent at a
sufficiently high level to provide the desired
physi ol ogical activity, taste, and odor which
this material inparts to the snoke, without
rai sing t he ni coti ne cont ent t hr ough an
undesirably high | evel, can thus be seen to be a
significant problem in the tobacco art. The
addition of nicotine to tobacco in such a way
that it remains inert and stable in the product,
and yet is released in a controlled anpbunt into
t he snmoke aerosol when the tobacco is paralyzed,
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is aresult which is greatly desirable.

The present invention provides a solution to

this Jlongstanding problem and results in
accurate control of the nicotine which s
rel eased in tobacco snpke. By enploying the

ni cotine-releasing agents in methods of the
present invention, it is possible to incorporate
exact anount s of ni cotine into t obacco
conposition, which wll remain constant over
ext ended periods of time and which wll
ultimately yield a smoke containing a controll ed
anount of nicotine.

Anot her 1971 Philip Mrris patent application
di scusses a design to increase the nicotine
content in the snoke of the tobacco product by
addi ng nicoti ne. One of the expressed objects
of the invention was to "provide an agent for
the treatnent of tobacco snoke whereby nicotine
is easily released under controlled anounts.”
The same Philip Mrris application explains that
the proposed invention "is particularly useful
for the maintenance of the proper anmount of
nicotine in tobacco snoke,” and notes that
"previous efforts have been made to add nicotine
to Tobacco Products when the nicotine level in
t he tobacco was undesirably |ow."

A 1980 Loews Corporation patent application

di scusses a process t hat "enabl es t he
mani pul ation of the nicotine content of tobacco
material, such as cut |eaf and reconstituted

| eaf, by renoval of nicotine from a suitable
ni coti ne tobacco source, or by the addition of
nicotine to a |l ow nicotine material ."

A 1986 R. J. Reynolds Tobacco Conpany patent
i ndi cates that Manuf act ur er Def endants can
precisely manipulate the rate at which the
nicotine is delivered in the cigarette: "It is a
further object of this invention to provide a
cigarette which delivers a larger amount of
nicotine in the first few puffs of the cigarette
than in the last few puffs.”

A 1991 R J. Reynolds Tobacco Conpany patent
application states that "processed tobaccos can
be manufactured under conditions suitable to
provi de products havi ng vari ous ni coti ne
| evel s. ™
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45. I nformation about Manuf act ur er Def endant s’
mani pul ation of the nicotine |evel and/or bioavailability in
cigarettes, with the intent and purpose of <creating and
sustaining addictions to their cigarettes, has only recently
cone to the public's attention. An ABC television show, "Day
One," broadcast an episode February 28, 1994, entitled,
"Snokescreen -- Cigarette Conpanies and Nicotine Levels,"
during which "Day One's" investigators reported their findings
t hat Manufacturer Defendants have been carefully controlling
the levels and/or bioavailability of nicotine in their
products for years. "Day One's" investigators reported that,
to verify that nicotine is being added to reconstituted
tobacco in cigarettes, they went to the Anmerican Health
Foundation which analyzed the reconstituted tobacco portion of
several brands of R. J. Reynolds Tobacco Conpany cigarettes.
According to "Day One," the sanples tested had up to 70% of
the nicotine that would be found in regul ar tobacco.

46. During the March 25, 1994, Congressional Hearings,
FDA Conmmi ssioner Dr. David Kessler testified that accurnul ating
evi dence suggests that Manuf acturer Defendants "may be
controlling snokers' choice by controlling the |evel of
nicotine in their products in a nmanner that creates and
sustains an addiction in the vast mpjority of snokers." Dr .
Kessler went on to say that some of "today's cigarettes my,
in fact, qualify as high technology nicotine delivery systens

that deliver nicotine in precisely calculated quantities --
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guantities that are nore than sufficient to create and sustain
an addiction in the vast mmjority of individuals who snoke
regularly.” During the March 25, 1994 Hearing, Dr. Kessler
and others presented evidence of Manufacturer Defendants'
mani pul ati on  of nicotine levels and/or bi oavail ability,
including reference to internal menoranda and nore than 30
i ndustry patents, several of which are identified in paragraph
33, above.

47. Just as Manufacturer Defendants deny that the
nicotine contained in cigarettes is addictive, through their
i ndi vidual advertising and public relations canpaigns and
collectively through the TI, Manufacturer Defendants have
deni ed unequivocally that they are engaged in controlling the
| evel and/or bioavailability of nicotine in cigarettes for the
purpose of developing and sustaining addiction to their
pr oduct s. Since the "Day One" program broadcast by ABC and
the March 24, 1994 Congressional Hearings, spokespeople for
Manuf acturer Defendants, or sone of them have in nationw de
tel evision broadcasts and publications denied all the charges
t hat Manuf acturer Defendants mani pul ate nicotine |evels and/or
bi oavailability in cigarettes. During their appearance before
Congress on April 14, 1994, the chief executives of each of
Manuf acturer Defendants testified that their conpanies do not
mani pul ate nicotine levels in or otherwise add nicotine to
their cigarettes to create or sustain addiction to their

pr oduct s.
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TOLLI NG OF THE STATUTE OF LI M TATI ONS

48. Defendants have fraudulently concealed the facts as
al | eged above.

49. Manuf acturer Def endants were under a duty to
disclose their mani pul ati on  of nicotine |evels and/or
bi oavailability in their cigarettes because this is non-public
i nformati on over which they had exclusive control, and because
they knew that this informati on was not generally available to

New Mexi cans and the Plaintiff.

COUNT |

QUANTUM MERUI T FROM UNJUST ENRI CHVENT
(ALL DEFENDANTS)

50. Plaintiff re-alleges by reference the preceding
par agr aphs of this Conpl aint.

51. Defendants here realized significant profits from
the manufacture, distribution and sale of tobacco and tobacco
products in New Mexico. Such manufacture, distribution and
sale has caused residents of New Mexico to suffer illnesses
and di seases.

52. Plaintiff has expended substantial sums of noney in
the form of Medicaid reinbursenents and reinbursements from
ot her New Mexi co governnent progranms, described in paragraph 6
of this Conplaint, to hospitals, health care providers and
i ndividuals for the treatnent of tobacco and tobacco product
related illnesses and di seases.

53. Defendants have not contributed to the expenditure
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of said sums of noney for treatnment, and those paynments have
not met the costs of treatnment of tobacco and tobacco product
related illnesses and di seases.

54. Defendants have rather wongfully appropriated to
t hensel ves the profits from manufacture, distribution and sale
of tobacco and tobacco products.

55. Defendants' wongful appropriation of profits from
causing illness and disease has given them an unjust
enrichment to the extent of the costs to Plaintiff as alleged.

56. Defendants' conduct has created a quasi-contract by

whi ch Defendants owe Plaintiff in quantum neruit the costs of

treatment of tobacco and tobacco product related illnesses and
di seases.
COUNT | |
FRAUD

(ALL DEFENDANTS)

57. Plaintiff re-alleges the preceding paragraphs of
this Conpl aint.

58. As nore fully set forth above, Defendants have made
fal se representations regarding the serious adverse health
effects of cigarettes and the addictive properties of
cigarettes.

59. Defendants knew that these representations were
false at the tinme they were nade, or made the representations
with reckless disregard as to whether they were true or false.

60. As nore fully set forth above, Defendants know ngly
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failed to disclose and actively took steps to conceal materi al
informati on known to Defendants regarding the serious adverse
health effects of cigarettes and the addictive properties of
cigarettes.

61. Defendants failed to disclose these material facts
and actively took steps to conceal them in order to induce
unsuspecting nmenbers of the public to purchase and consune
t obacco and tobacco-rel ated products.

62. Defendants made the representations and materi al
om ssions with the intent to deceive and to induce Plaintiff
and nenbers of the public to rely on the representations to
their detrinment.

63. Plaintiff as well as hundreds of thousands of New
Mexicans did in fact rely to their detrinment on Defendants'
fal se representations and materi al om ssions.

64. As a direct and proximate result of Defendants’
fal se representations and material om ssions, thousands of New

Mexi cans, and Plaintiff, have suffered damages.

COUNT I 11

NEGLI GENT PERFORMANCE OF A VOLUNTARY UNDERTAKI NG
( MANUFACTURER DEFENDANTS)

65. Plaintiff re-alleges the preceding paragraphs of
this Conpl aint.
66. Manufacturer Def endant s, or sone of t hem

represented in the January 4, 1954 edition of the Al buguerque

Journal that they would undertake a special responsibility and
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duty to citizens of New Mexico, and the State of New Mexi co:
to aid and assist the research effort into all aspects of
t obacco use and human health; to continue to research and
ot herwi se undertake all possible efforts to learn all the
facts and to discover the truth about snoking and health; and
finally, to disclose to the State and its citizens conplete
and accurate information about the effects of ~cigarette
snoki ng on human heal t h.

67. Manufacturer Defendants, or sonme of them recognized
that their undertaking was necessary for the protection of the
public health and that their conduct and representations would
affect the smoking habits and health of the citizens of the
State and the cost of health care.

68. Manuf acturer Def endant s fail ed to exerci se
reasonable care to protect the health of the citizens of the
St ate.

69. Manufacturer Defendants have breached and continue
to breach their responsibility and duty by failing to exercise
reasonabl e care in carrying out their undert aki ng.
Manuf acturer Defendants' failure to use reasonable care in
performing that duty that they voluntarily undertook to
perform has increased the risk of harm to the public and
i ncreased the cost of health care for the State.

70. As a direct and proximte result of Manufacturer
Def endants' conduct, Plaintiff has suffered and will continue

to suffer substantial injuries and damages for which it is
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entitled to recovery.

COUNT IV

PRODUCTS LI ABI LI TY
( MANUFACTURER DEFENDANTS)

71. Plaintiff re-alleges the preceding paragraphs of
this Conpl aint.

72. Manufacturer Defendants nmanufactured, distributed
and sol d tobacco products in New Mexi co.

73. Manufacturer Defendants' product contained nicotine,
a substance they knew was addictive to users of their product.

74. Those products were defective and unreasonably
dangerous and proxinmately caused serious and severe health
probl ens, including heart disease, |lung cancer and respiratory
illnesses, in the consuners of Manufacturer Defendants
pr oduct s.

75. Manufacturer Defendants knew of these defects and
wi t hheld this knowl edge from consuners.

76. Manufacturer Defendants were aware of renedia
actions they could have taken to elimnate or |essen the
detrinmental effects of the use of their products.

77. Manufacturer Defendants consciously decided not to
undertake the remedial actions to reduce or elimnate the
dangers of their products. Manuf act urer Defendants purposely
withheld information regarding such renmedial actions from
consuners and regul ators.

78. It was reasonably foreseeable to Manufacturer
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Def endants that as a result of their conduct as alleged,
Plaintiff would sustain the injuries all eged.
COUNT V

BREACH OF | MPLI ED WARRANTY
(ALL DEFENDANTS)

79. Plaintiff re-alleges the preceding paragraphs of
this Conpl aint.

80. By the manufacture, sale and distribution of tobacco
and tobacco products, Defendants warranted the nerchantability
of those goods to be fit for the purpose of pleasurable
consunpti on by snoki ng.

81. Defendants' tobacco and tobacco products have been
unfit for the ordinary purposes for which they were intended.

82. This lack of fitness has caused illness, disease and
death in a large nunber of New Mexicans who use and have used
t obacco and tobacco products.

83. It was reasonably foreseeable that Def endant s’
breach of the inplied warranty of nerchantability would, and
the same did, proxinmately cause the losses to Plaintiff

al | eged herein.

COUNT VI

BREACH OF EXPRESS WARRANTY
( MANUFACTURER DEFENDANTS)

84. Plaintiff re-alleges the preceding paragraphs of
this Conpl aint.

85. From appr oxi mat el y 1954 unti | t he present
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Manuf act urer Defendants, or sone of them have represented to
the public that they would study the health effects of snoking
and di sclose the results of the studies to the public.

86. Manufacturer Defendants' representation that they
woul d di scl ose health hazards created an express warranty that
they would not sell tobacco and tobacco products iif they
created health hazards.

87. Manufacturer Defendants knew or should have known of
the existence of scientific research that tended to
denonstrate health hazards arising from snoking tobacco, did
not communicate the information from the scientific studies,
but nonetheless continued the manufacture, distribution and
sal e of tobacco and tobacco products.

88. Manufacturer Defendants' breach of their express
warranty not to sell tobacco and tobacco products if negative
scientific studies about tobacco products existed caused
numer ous New Mexico residents to begin and to continue snoking
t obacco and tobacco products.

89. Nunerous New  Mexico residents have suffered
illnesses, disease and death as a result of their use of
t obacco and tobacco products.

90. Manufacturer Defendants' breach of the express
warranty as alleged herein proximately caused Plaintiff to

suffer the danages all eged herein.
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COUNT VI |
FAI LURE TO WARN
(ALL DEFENDANTS)

91. Plaintiff re-alleges the preceding paragraphs of
this Conpl aint.

92. Defendants knew, or should have known, that the
nicotine in cigarettes can create a dependency or addiction in
persons who snoke. As such, defendants had a duty to give
adequate warning to the citizens of the State as to the
potential of nicotine in cigarettes for creating dependence or
addi cti on.

93. Defendants, however, failed to give adequate warning
as to cigarettes' potential for <creating dependence or
addi cti on. Therefore, persons who m ght have been aware of
t he health hazards of snoking, but who were not aware of the
potential dependency created by nicotine, my have begun
snmoki ng, and persons who have begun snoking nmay not continue
voluntarily because of their dependency on nicotine even
t hough they may be aware of the health hazards of snoking.

94. Defendants have breached and continue to breach
their duty to warn the citizens of New Mexico of the potenti al
for dependence on or addiction to the nicotine in cigarettes.

95. As a direct and proximate result of defendants’
conduct, Plaintiff has suffered and will continue to suffer
substantial injuries and damages as alleged for which it is

entitled to recovery.
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COUNT VI |
Cl VI L CONSPI RACY
(ALL DEFENDANTS)

96. Plaintiff re-alleges the preceding paragraphs of
this Conpl aint.

97. Beginning at least as early as the 1950's, and
continuing until the present day, Defendants entered into a
civil conspiracy with the intentional and unl awful purpose and
effect of restraining and suppressing research on the harnful
effects of snmoki ng; restraining and suppressi ng t he
di ssem nation of information on the harnful effects of
snmoki ng; engaging in affirmative msrepresentations on the
harnmful effects of snoking; and restraining and suppressing
the research, developnent, production, and narketing of a
safer cigarette. In furtherance of Defendants' conspiracy,
Def endants | ent encouragenent, substantial assistance, and
ot herwi se aided and abetted each other with respect to these
wrongful acts.

98. Defendants agreed to act jointly and to cooperate
with each other in this conspiracy in order to seek to m sl ead
the public. Through their united efforts of m srepresentation
and conceal mrent over the |ast four decades, Defendants have
managed to control the nedical and scientific information
concerning snmoking and health and thereby ensure, through
joint representations and conceal nent, that the public rennins

i gnorant of the true facts about snoking and health.
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99. In furtherance of this conspiracy, Manufacturer
Def endants formed the TIRC, its successor CTR and the TI,
whose true purpose was not to discover and disclose the facts
about smoking and health, but falsely to gain the public's
confidence so that the cigarette manufacturers could suppress
and conceal those facts nore effectively.

100. The TIRC, CTR and TI actively participated in the
conspiracy to conceal, suppress and diffuse all nedical and
scientific informati on about the hazards of cigarette snoking.

101. As a result, tobacco consuners becane seriously ill
and required nedical care for which the State of New Mexico
was required to pay. The State of New Mexico is now entitled
to recover such damages.

102. As a direct and proximate result of Defendants’
wr ongf ul conduct conmtted pursuant to the conspiracy,
Plaintiff has suffered and will continue to suffer substanti al
injuries and damages.

103. As a direct and proximate result of Defendants’
wr ongf ul conduct conmtted pursuant to the conspiracy,
Def endants are jointly and severally liable with respect to

each cause of action descri bed above.
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COUNT 1 X

VI OLATI ONS OF THE NEW MEXI CO
UNFAI R PRACTI CES ACT
(ALL DEFENDANTS)

104. Plaintiff re-alleges the preceding paragraphs of
this Conpl aint.

105. The New Mexico Unfair Practices Act, Section 57-12-2
NMSA 1978, provides in part:

D. "unfair or deceptive trade practice" neans
any false or msleading oral or witten statenent,
vi sual description or other representation of any
ki nd knowi ngly nmade in connection with the sale
of goods or services ... by any person in the
regul ar course of his trade or commerce, which my,
tends to or does deceive or mslead any person and
includes but is not limted to:

(5) representing that goods or services
have characteristics, ingredients, uses, benefits
that they do not have...;

(7) representing that goods or services
are of a particular standard, quality or grade
if they are of another;

(14) using exagger ation, i nnuendo or
anbiguity as to a material fact or failing to state
a material fact if doing so deceives or tends to

decei ve.

E. "unconsci onabl e trade practice" neans any
act or practices in connection with the sale ... or
in connection with the offering for sale ... of any
goods or services ... which to a person's detrinent:

(1) takes advantage  of the lack of
know edge, ability, experience or capacity of a
person to a grossly unfair degree.
106. Defendants, by engaging in the conduct described
above, have violated and continue to violate the New Mexico
Unfair Practices Act. Def endants' wrongful conduct includes

but is not limted to:
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a. Def endants' fraudulent, false, msleading and
deceptive statements and practices relating to the issue of
snmoking and health, including intentional nisrepresentations
that there is no causal connection between cigarette snoking
and adverse health effects and that cigarette snmoking is not
addi cti ve;

b. Def endants' fraudulent, false, msleading and
deceptive statenents and practices relating to the industry's
fal se prom ses to conduct and disclose objective research on
the i ssue of snoking and health;

C. Def endant s’ f raudul ent conceal nent of
information relating to the issue of snmoking and health and
failure to disclose material facts, including intentional
conceal ment and failure to disclose material facts related to
the adverse health effects related to cigarette snoking and
the fact that cigarette snoking is addictive.

107. Defendants' violations of the Unfair Practices Act
were and continue to be willful.

108. Unless enjoined from doing so, Defendants wll
continue to violate the New Mexico Unfair Practices Act.

109. As a direct and proximate result of Defendants’
wrongful conduct, the State of New Mexico has suffered and

will continue to suffer substantial danage and injury.
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COUNT X
VI OLATI ONS OF THE NEW MEXI CO RACKETEERI NG ACT
( MANUFACTURER DEFENDANTS)

110. Plaintiff re-alleges the preceding paragraphs of
this Conpl aint.

111. Manuf act urer Def endant s have oper at ed as an
association in fact to engage in the fraudul ent acts all eged
herein. This association in fact is an enterprise within the
meani ng of the New Mexico Racketeering Act, NMSA 1978 § 30-42-
3(0).

112. The fraudulent acts alleged herein constitute a
pattern of racketeering activity within the meaning of NMSA
1978 § 30-42-3(D).

113. Manufacturer Defendants have each received incone
from the pattern of racketeering activity in which they have
partici pated, and have invested that incone to establish and
operate the enterprise in violation of NVMSA 1978 § 30-42-4(A).

114. Manufacturer Defendants have each used the pattern
of racketeering activity in which they have participated to
mai ntain an interest in and control of the enterprise in
viol ati on of NMSA 1978 § 30-42-4(B).

115. Manufacturer Defendants have each conspired to do
the foregoing acts in violation of NVSA 1978 § 30-42-4(D).

116. Plaintiff has sustained the injuries alleged as a

result of Manufacturer Defendants' conduct as all eged.
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COUNT XI :
VI OLATI ONS OF THE NEW MEXI CO ANTI TRUST ACT
( MANUFACTURER DEFENDANTS)

117. Plaintiff re-alleges the preceding paragraphs of
this Conpl aint.

118. Beginning at a time uncertain, but at |east as early
as 1954 and continuing to the present, Manufacturer Defendants
entered into a contract, agreenent, conbination or conspiracy
in unreasonable restraint of trade and commerce in the market
for cigarettes and other tobacco products in the United
States, including the State of New Mexico, in violation of
Section 57-1-1 of the New Mexico Antitrust Act, NMSA 1978.

119. Manufacturer Def endant s’ contract, agreenent,
conbination or conspiracy had the purpose and effect of
elimnating conpetition in the nmarket for cigarettes and ot her
t obacco products in New Mexico and controlling that market, by
restraining and suppressing the dissem nation of information
about the quality, conposition and safety of cigarettes and
t obacco products, thereby elimnating alternative products

from the market, restricting consunmer choice and causing

consunmers to suffer tobacco-related illnesses and health care
costs. These health care costs flow directly from and are
i nextricably intertw ned with Manuf act ur er Def endant s

anticonpetitive suppression of product information.
120. In furtherance of t heir contract, agr eement

conbi nation or conspiracy to elinmnate conpetition, including
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their suppression  of pr oduct i nformation, Manuf act urer
Def endants, or sone of them restrained and suppressed
research on the harnmful effects of cigarettes and other
t obacco products; restrained and suppressed disclosure of
information on the addictive properties of nicotine and
information on the addictive properties of nicotine and other
harmful effects of ~cigarettes and tobacco products; and
restrained and suppressed research, devel opnent, production
and marketing of alternative, higher qualify and safer
cigarettes and tobacco products, thereby elinmnating future as
wel |l as current conpetition for their products.

121. In furtherance of their conspiracy, Manufacturer
Def endants, or sonme of them agreed to undertake joint funding
and control of studies relating to the effect of tobacco
products on human health and agreed to undertake joint funding
and control over trade ©publications and pronotion and
mar keting efforts. Through these and other agreenents,
under st andi ngs and joi nt undertaki ngs, Manufacturer Defendants
conspired to suppress and wi thhold information from consuners,
state and federal governnments, nmedical and health care
entities and the public at Iarge concerning the causal
rel ati onshi p between tobacco products and vari ous di seases.

122. In furtherance of their conspiracy, Manufacturer
Def endants, or some of them formed the TIRC, its successor
CTR, and the TI, wth the actual purpose of fraudulently

concealing their suppression of research and information

42



relating to the causal relationship between tobacco products
and various di seases.

123. Manufacturer Def endant s’ contract, agreenment,
conbi nation or conspiracy has had the prpose and effect of
inflating the price of and demand for their cigarettes and
t obacco products; of erecting barriers to the market and
protecting the structure of the nmarket from conpetition; of
suppressing information that otherwise would have affected
consumer and regul atory behavior; and causing citizens of New
Mexi co to purchase cigarettes and tobacco products when they
ot herwi se would not have done so. Manuf act urer Defendants’
conspiracy has raised and stabilized prices, wongfully
increased their profits, restrained and suppressed conpetition
in the research, devel opnent, production and sale of
alternative products and standardized the tobacco products
manuf actured and sold in the United States.

124. Manuf acturer Def endant s’ contract, agreenent,
conbination or conspiracy also increased tobacco-related
ill nesses and associated health care costs and suppressed
research into and treatnment of tobacco-related illnesses. The
cost of nmedical care for tobacco-related illnesses is a
f oreseeabl e and necessary consequence of Manuf act ur er
Def endant s' conspiracy. These nedical care costs are
inextricably intertwined wth the injury inflicted by
Manuf acturer Defendants on conpetition in the market for

t obacco products and flow directly from their conspiracy to
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suppress and withhold product information and suppress
conpetition for alternative, hi gher quality and safer
cigarettes and tobacco products.

125. Through their conspiracy, Manufacturer Defendants
have caused serious injury to the business and property of New
Mexico citizens, who would not have purchased cigarettes for

the same price and in the same quantity in the absence of

Manuf acturer Defendants’ conspiracy and would not have
suffered tobacco-related illnesses and associated health care
costs.

126. Through their conspiracy, Manufacturer Defendants
have caused serious injury to the business and property of
Plaintiff in the form of increased costs of nedical care for
its citizens. Through its Medicaid program state enpl oyee
retirenent agreenments, state and other governnmental enployee
i nsurance plans, and other statutory and contractual duties,
Plaintiff has been required to pay many of these increased
costs.

127. Unless enjoined from continuing this course of
conduct, Manufacturer Defendants will continue to engage in a
contract, agreenent, conbination or conspiracy in violation of
the New Mexico Antitrust Act, and Plaintiff will continue to
suffer substantial injury to its business and property as a

direct result of their anticonpetitive activity.
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PRAYER FOR RELI EF

Plaintiff requests that the Court issue an order and

j udgment agai nst Def endant s, jointly and severally, as
foll ows:

a. Awar di ng the State its actual danmages;

b. Awar di ng punitive danages;

cC. Ordering Defendants to undertake an accounting of

their profits from the manufacture, sale and distribution of
t obacco products in New Mexico under such terns as the Court
deens proper.

d. Decl aring that Defendants have engaged in unfair,
deceptive and unconscionable trade practices in violation of
the laws of the State of New Mexi co;

e. Enj oi ni ng Defendants and their respective officers,
directors, enployees, agents, servants and all persons acting
in concert with them directly or indirectly, from engaging in
any unfair, deceptive or unconscionable trade practices in
violation of the laws of the State of New Mexi co;

f. Ordering Defendants to disclose, disseninate, and
publish all research previously conducted directly or
indirectly by thenselves and their respective officers,
directors, enployees, agents, affiliates, servants and all
persons acting in concert with them that relates to the issue
of smoking and heal t h;

g. Ordering Defendants to fund a canpaign of corrective

public advertising relating to the issue of snoking and health
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to be controlled and admnistered by an independent third
party;

h. Ordering Defendants to take reasonabl e and necessary
affirmati ve neasures to prevent the distribution and sale of
cigarettes to m nors;

i Ordering Def endant s to fund clinical snmoki ng
cessation prograns in the State of New Mexico, said programnms
to be admnistered and controlled by an independent third
party;

j . Awarding civil penalties against each Defendant in
an anount equal to $5,000 for each separate willful violation
of the New Mexico Unfair Practices Act;

k. Decl ari ng that Manufacturer Defendants have viol ated
t he provisions of the New Mexi co Racketeering Act;

l. Enj oi ni ng Manuf act urer Def endant s and their
respective officers, directors, enployees, agents and servants
and all persons acting in concert with them from any further
vi ol ati ons of the New Mexi co Racketeering Act;

m Awarding Plaintiff three tines the damage it has
sustained, and will sustain, as a result of the New Mexico
Racket eering Act violations alleged herein;

n. Awarding Plaintiff recovery under Section 57-1-7 of
the New Mexico Antitrust Act against each Manufacturer
Def endant in the amount of Two Hundred Fifty Thousand Dol | ars
($250, 000) for each violation of the Antitrust Act;

0. Awarding Plaintiff three tines the damages it has
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sustained, and wll sustain, as a result of the antitrust
violations alleged herein, under Section 57-1-3 of the New
Mexi co Antitrust Act;

p. Awar di ng attorney fees, costs and expenses; and

g. Providing for such other and further relief as the

Court deens equitable and just.

Respectfully subnmitted,

Tom Udal
Attorney General of New Mexico

Tom Udal
Attorney Genera

Frederic S. Nathan, Jr.
Assi stant Attorney Ceneral
P.O. Drawer 1508

Santa Fe, N.M 87504-1508
(505) 827-6000

Eaves, Bardacke & Baugh, P.A.

Paul Bardacke

Peter S. Kierst

Kerry Kiernan

6400 Uptown Blvd. NE, Suite 110-W
Al buquer que, New Mexi co 87110
(505) 888-4300
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The Branch Law Firm

12/7/00 (Thu) 2:36PM
H\client\to09\ p\conplain.dft

Turner W Branch

El i zabet h McCourt

2025 Rio G ande Bl vd., NwW
Al buquer que, NM 87104- 2525
(505) 243-3500

Attorneys for Plaintiff
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