3-13-97
IN THE SUPREME COURT OF MISSISSIPPI
NO. 96-M -00114-SCT
IN RE: KIRK FORDICE,
AS GOVERNOR OF THE STATE OF MISSISSI PPI
EN BANC.
SMITH, JUSTICE, FOR THE COURT:_

This matter is before this Court on Governor Fordice's invocation of the origind jurisdiction of this
Court in an attempt to assert authority in generd over certain duties concerning the Division of Medicad
and in particular over the conduct of a certain lawsuit pending in the Chancery Court of Jackson
County. The Governor specificaly asks that this Court order the Attorney Genera of this State to
perform certain acts and to refrain from performing others. After review of the petitions, responses,
briefs of amici curiae and ord argument, this Court finds that it iswithout jurisdiction to act as atrid
court in this matter, and dismisses the Governor's petition and supplementary petition.

STATEMENT OF FACTS

This petition was filed on February 16, 1996, as an origina action in this Court. Governor Fordice
("Petitioner") dlegesthat as Governor he is vested with the duty, respongbility, and authority to
adminigter the Divison of Medicaid on behdf of the State of Missssippi and in accordance with the
Missssppi Medicad Plan; . . . with the exclusive authority to gppoint an Executive Director for the
Divison of Medicad, with such Executive Director to serve a the will and pleasure of the Governor,
and subject to the direction and control of the Governor; . . . with the exclusive authority and
responsibility to effect settlement agreements for recovery of Medicaid funds, and to execute the release
of any and dl cdlams held or potentidly held for recovery of Medicaid funds expended by or through the
State of Mississppi. The Divison of Medicaid, as adivison of the Office of the Governor, and asa
State agency administered by the Governor, has the exclusive right to make clam for or bring civil suit
for reimbursement of sums paid by the Divison of Medicaid for medicd assstance, treatment, or
otherwise in accordance with the Missssppi Medicaid Plan.

In contrast, the Governor dleges that the Attorney Generd ("Respondent™),

[o]ther than fulfilling the orders and ingtructions of the Governor, defending suits filed againg the
Division of Medicaid, providing lega counsd and advice to the Governor, reviewing and providing
written certification that agreements between the Divison of Medicaid and the Department of Hesth
and Human Services are in accordance with the terms and requirements of Title 14, Article 13, of
the Missssppi Code, and to grant gpprova of the Governor's hiring of contingency fee private lega



counsd for suits brought in the name of the Divison of Medicad, . . . hasno legd duty, authority,
nor right to act as or on behdf of the Office of the Governor, Divison of Medicaid.

As areault, the Petitioner argues that Cause No. 94-1429, filed by the Respondent in the Jackson
County Chancery Court, is unauthorized, yet the Respondent has refused to cease prosecuting the suit.

Petitioner now asks that this Court issue a declaratory judgment to the effect that
A. The Governor is the adminigrator of the Divison of Medicad;

B. Suits brought for recovery of Medicaid funds must be brought in the name of the Divison of
Medicaid by the adminigtrator of the Divison of Medicaid;

C. Private, legal counsd that are retained/employed on a contingency basis to represent the interests of
the Division of Medicaid must be employed by the Divison of Medicaid and the adminigtrator thereof,
subject to the gpprova of the Attorney Generd;

D. Insofar as Cause No. 94-1429 in the Chancery Court of Jackson County, Mississippi, involves a
suit for damages congsting of Medicaid funds and the reimbursement therefor, such lawsuit and the
actions and prosecution thereof by the Attorney Generd, as "Mike Moore, Attorney Generd ex rel
State of Missssppi,” and the actions of the Attorney Generd relaing to such filing and prosecution, are
unauthorized and outsde the legd authority of the Attorney Generd, until instructed and authorized by
the Governor to prosecute such civil action on behdf of and in the name of the Division of Medicaid;

E. The Divison of Medicaid is not subject to res judicata, collateral estoppel, sanction, release, accord
and satisfaction, nor other legd effect of any sort that may potentially affect a party to such cause;

F. The Attorney Genera is subject to the Congtitution and Laws of the State of Mississppi, and has no
vaid legd authority to file civil actions nor otherwise take actions that are contrary to and outside of the
parameters of the powers of his office as vested by the people through validly enacted Missssippi law.

The Petitioner so asks this Court to issue awrit of mandamus and prohibition requiring the Attorney
Generd and legdl counsdl acting at his direction:

G. To cease and desist from actions for recovery of Medicaid funds until employed and/or directed to
do so0 by the Governor;

H. To notify the tria court and dl parties to the unauthorized lawsuit that the Divison of Medicaid is not
a party to such lawsuit and that no Medicaid funds are included in the damages clams of such lawsuiit;

|. To limit the exercise of the power, resources, and position of the Attorney Generd's officein
accordance with the provisions of the Condtitution and Laws of the State of Missssippi;

J. To refrain from using the power and position of the Attorney Generd's office to file and prosecute
cvil suits, restrain State personnd from fulfilling the duties of their respective offices or unlawfully
interfere therewith, retain private counsd for representation of Missssppi and/or agencies/divisons
thereof, and/or purportedly execute contracts for legal employment on a contingency basis, outside of



the provisons of Missssppi law; and

K. To refrain from legd representation of the interests of the Divison of Medicaid, and/or other action
relating thereto, inconsistent with the expressed wishes and ingtructions of the Governor as administrator
of the Divison of Medicad . . . .

On May 23, 1996, Petitioner filed a Supplementa Petition for Writ of Mandamus and

Prohibition with this Court dleging that the Respondent entered into an unauthorized settlement with
certain defendants in the suit pending in Jackson County Chancery Court.

DISCUSSION OF LAW
l.

The Petitioner argues that this controversy iswithin the origind jurisdiction of this Court in accordance
with Miss. Code Ann. 9-1-19 (Supp. 1995), which states:

The judges of the Supreme and circuit courts and chancellors and judges of the Court of Appedls, in
termtime and in vacation, may severdly order the issuance of writs of habeas corpus, mandamus,
certiorari, supersedeas and attachments, and grant injunctions and dl other remedid writs, in dl cases
where the same may properly be granted according to right and justice, returnable to any court, whether
the suit or proceedings be pending in the didtrict of the judge or chancdlor granting the same or not. The
fiat of such judge or chancellor shdl authorize the issuance of the process for awrit returnable to the
proper court or before the proper officer; and al such process or writs may be granted, issued and
executed on Sunday.

Petitioner also cites M.R.A.P. 21, which providesin part:

(@) Writsand Process, Supreme Court. The Supreme Court shal issue al writs and process
necessary for the exercise and enforcement of its appellate jurisdiction and may enforce its mandates by
fine and other gppropriate sanctions.

() Mandamus or Prohibition to a Judge or Judges, Petition for Writ; Service and Filing.
Application for awrit of mandamus or prohibition directed to ajudge or judges shall be made by filing a
petition with the clerk of the Supreme Court with proof of service on the judge or judges and on dl
parties to the action in the trid court.

A petition for writ of mandamus, writ of prohibition, or other extraordinary writ shal not bear the name
of the judge or judges, but shdl be entitled, Inre: Petitioner.

(e) Other Extraordinary Writs. Application for extraordinary writs other than those provided for in
subdivisons (c) and (d) of this rule shal be made by petition filed with the clerk of the Supreme Court



with proof of service on the parties named as respondents. Proceedings on such gpplication shdll
conform, so far asis practicable, to the procedure prescribed in subdivisons (c) and (d) of thisrule.

The Petitioner relies on severa casesin support of the proposition that this action does not lie solely
againg ajudge, but may be sought againgt any "judicid or quas-judicia officer” in exercise of this
Court's"origind jurisdiction.” Petitioner cites Holmes v. Board of Supervisors, 199 Miss. 363, 24 So.
2d 867 (1946); Owens V. Reese, 203 Miss. 322, 33 So. 2d 834 (1948); and Fanning v. Town of
Hickory, 201 Miss. 620, 30 So. 2d 65 (1947), in support of his argument. However, these cases do
not involve the origind jurisdiction of this Court; rather al were origindly filed in circuit court and
subsequently appedled to this Court.

Moreover, dl of these cases involved attempts to restrain non-judicid officids from conducting some
type of action. For example, Holmes involved an attempt to restrain the sheriff and county board of
supervisors from forbidding the sale of beer in the county during certain hours. Owens involved an
attempt to restrain the sheriff from proceeding in the circuit court in his attempt to forfeit the gppellant's
automobile. Fanning atempted to prevent the town officids of Hickory from enforcing an ordinance
concerning the sae of beer.

In each case, this Court held that the attempt to use the writ of prohibition was ingppropriate, in part
because the officids to be restrained were not judicia officers and were not involved in judicid action.
Rather than expanding the use of an extraordinary writ, these cases rictly congtrue its use. Asin
Holmes, Owens, and Fanning, the ingtant case involves such an atempt to utilize the writ of
prohibition.

The vast mgority of mandamus and prohibition actions filed in this Court seek to direct or prohibit some
action by atrid court. Here, the Petitioner seeksto direct or prohibit action on behaf of an officer
within the executive branch of government. Miss. Code Ann. 11-41-1 (Supp. 1995) provides for
mandamus or prohibition of thistype:

On the complaint of the gate, by its Attorney Genera or adidtrict atorney, in any matter affecting the
public interest, or on the complaint of any private person who is interested, the judgment shal be issued
by the circuit court, commanding any inferior tribunal, corporation, board, officer, or person to do or
not to do an act the performance or omission of which the law specidly enjoins as a duty resulting from
an office, trugt, or station, where there is not a plain, adequate, and speedy remedy in the ordinary
course of law. All procedura aspects of this action shdl be governed by the Missssippi Rules of Civil
Procedure.

In addition, Miss. Code Ann. 11-41-3 provides.

The complaint shdl befiled in the circuit court of the county in which the tribundl, corporation, board,
officer, or person made defendant, or some one or more of them, shdl reside or be found; but if the
judge of that court be interested, the complaint may be filed in an adjoining circuit court district.

Miss. Code Ann. 11-41-1 firgt dates that a mandamus action may be brought on complaint of the State
by the Attorney Generd, adidtrict attorney or an interested private person. The Petitioner, suing in his



capacity as Governor and Administrator of the Medicaid Divison, does not meet the Statutory
requirements. This statute also requires that the judgment shall be issued by acircuit court rather than
this Court.

Thefind requirement for mandamus found in 11-41-1 is that the petitioner does not have accessto "a
plain, adequate, and speedy remedy in the ordinary course of law." This Court has gpproved this
language in order to assure that mandamusis not utilized in an attempt to circumvent administrative or
trid court remedies, followed by an apped. See Cowan v. Gulf City Fisheries, Inc., 344 So. 2d 724
(Miss. 1977) (circuit court grant of mandamus requiring city clerk to change property zoning
classfication was reversed where adminigtrative remedy and apped were available); State ex rel.
Herring v. Cox, 285 So. 2d 462 (Miss. 1973) (origind action for mandamus in Supreme Court would
be dismissed where appea from circuit court on same controversy was pending in Supreme Court).

Moreover, the comment to M.R.A.P. 21 requires the same respect of available trial court remedies,
dating that "[w]ith the exception of the writ of mandamus required by Rule 15, a party must seek relief
inthetrid court before obtaining the extraordinary relief of aremedid writ from the Supreme Court."
Here, the Petitioner does not alege that any attempt has been made, in any trid court, to seek the same
or amilar relief the Petitioner requestsin this origind action, nor does the Petitioner explain why the
remedies available at the trid level would be inadequate.

This Court recently, in In re McMillin, 642 So. 2d 1336 (Miss. 1994), acting pursuant to
Miss.Sup.Ct.R. 2(c), suspended the provisons of Rule 21 on behdf of McMillin for good cause shown.
McMuillin involved an order of the Hinds County Chancery Court enjoining this state's judicid dections
entered gpproximately two weeks before the judicid primaries were scheduled to be held. McMillin had
obtained a conflicting order from the Lee County Chancery Court. McMillin, 642 So. 2d at 1338.
Thus, we found exigent circumstances existed in two conflicting chancery court orders granted within
days of this gatesjudicia eections.

In the present case, no such circumstances exist. The action about which the Petitioner complains has
proceeded in the Jackson County Chancery Court since May 1994. Moreover, whether the
Respondent has the authority to file and proceed with the lawsuit is certainly a matter of public
importance; however, Petitioner could have attempted to intervene in the Jackson County proceeding.
This Court declinesto act asatrid court regarding thisissue. Therefore, this Court declinesto invokeiits
discretionary jurisdiction in this metter.

The Petitioner dso asks this Court to issue a declaratory judgment. Declaratory judgments are
discussed in MissR.Civ.P. 57. It is clear from the language of Rule 57 that a declaratory judgment
action is contemplated as an action to be brought in the trid court. We have been provided with no
authority indicating that this Court has ever assumed jurisdiction of a declaratory judgment action as an
origind avil action.

Conversdy, in numerous gppedls, this Court has reviewed declaratory judgment actions involving
controversies concerning the power and authority of state government bodies and officids asis



presented here. Without exception, in al these cases, the action wasfiled in atrial court and proceeded
to find judgment in that forum before being reviewed on gpped by this Court. See Moorev. Board of
Sup'rsof Hinds County, 658 So. 2d 883 (Miss. 1995) (youth court judges ability to participate in
development and implementation of budget); Fordice v. Bryan, 651 So. 2d 998 (Miss. 1995)
(condtitutiondity of partid vetoes of legiddive hills); Fordice v. Thomas, 649 So. 2d 835 (Miss.
1995) (application of Administrative Procedures Law to rule making by the Governor's Office);
Mississippi Ethics Com'n v. Aseme, 583 So. 2d 955 (Miss. 1991) (possible conflict of interest
where doctor with saff privileges at publicly-owned community hospital sat on Board of Trustees of
same hospitd); State ex rel. Moore v. Molpus, 578 So. 2d 624 (Miss. 1991) (initiative and
referendum); Dye v. State ex rel. Hale, 507 So. 2d 332 (Miss. 1987) (separation of powers asto the
Lieutenant Governor); Frazier v. State by and through Pittman, 504 So. 2d 675 (Miss. 1987)
(condtitutiondity of conflict of interest satutes); Alexander v. State by and through Allain, 441 So.
2d 1329 (Miss. 1983) (separation of powers).

Other jurisdictions have addressed this issue. Some have found that appellate courts do not have
origina subject matter jurisdiction over declaratory judgment actions. See Hopkins v. Department of
Corrections, 872 P. 2d 433 (Or. Ct. App. 1994); Courier-Journal v. Peers, 747 SW. 2d 125
(Ky. 1988). However, others have found origind jurisdiction where authorized by an emergency
gtuation, matters of greet public concern or a specific grant of jurisdiction by condtitution or Satute. See
State v. State Board of Equalization, 403 P. 2d 635 (Mont. 1965); Campbell v. White, 856 P.2d
255 (Okla. 1993); Voinovich v. Ferguson, 584 N.E.2d 737 (Ohio 1992).

The ingant matter is not an emergency nor does our Condtitution or statutory law specificaly grant such
jurisdiction to this Court. Section 144 of the Mississppi Congtitution provides that "[t]he judicia power
of the state shdl be vested in a Supreme Court and such other courts as are provided for in this
congtitution.”

Section 146 of the Mississippi Condtitution adds:

The Supreme Court shal have such jurisdiction as properly belongs to a court of gppedls and shdl
exercise no jurisdiction on matters other than those specificaly provided by this Congtitution or by
generd law. The Legidature may by generd law provide for the Supreme Court to have origind and
gopellate jurisdiction as to any apped directly from an adminidtrative agency charged by law with the
repongbility for gpprova or disapprova of rates sought to be charged the public by any public utility.
The Supreme Court shal consder cases and proceedings for modification of public utility ratesin an
expeditious manner regardless of their position on the court docket.

Our jurigdiction is dso addressed by legidative enactment in Miss. Code Ann. 9-3-
9 (Supp. 1995), which states:

The Supreme Court shall have such jurisdiction as properly belongsto a court of gppedls, and shdl hear
and determine dl manner of pleas, complaints, motions, causes, and controversies, civil and crimind,
which are now pending therein, or which may be brought before it, and which shdl be cognizable in said
court; but a cause shdl not be removed into said court until after fina judgment in the court below,



except as provided by Section 9-4-3, or in cases particularly provided for by law; and the Supreme
Court may grant new trids and correct errors of the circuit court in granting or refusing the same.

Provided, however, the Supreme Court shdl have such origina and gppellate jurisdiction as may be
otherwise provided by law in cases and proceedings for modification of any rates charged or sought to
be charged to the public by any public utility.

Admittedly, the case of In Re Mike Moore: Attorney Generd Ex Rdl, State of Mississippi Tobacco
Litigation, Cause No. 94-1429, has generated much publicity and public interest, however, that case
has proceeded since 1994 in an orderly manner and currently set for atria in June of 1997 in the
Jackson County Chancery Court. The Petitioner did not seek rdlief in thetrid court. We, therefore,
declineto intervene a thistime. An adequate remedy exists on the meritsfor the In Re Mike Moore:
Attorney General Ex Rel, State of Mississppi Tobacco Litigation Petitioners on direct apped
concerning error, if any, committed by the chancdllor.

In light of the foregoing, we hold that under M.R.C.P. 57 and the congtitutiona and statutory provisions
cited, this Court is without subject matter jurisdiction to hear and issue the declaratory judgment
requested by the Petitioner. Therefore, it is ordered that the Petition for Writ of Mandamus and
Prohibition and for Declaratory Judgment and Supplementa Petition for Writ of Mandamus and
Prohibition and Declaratory Judgment filed by Petitioner be dismissed.

PETITION FOR WRIT OF MANDAMUSAND PROHIBITION AND SUPPLEMENTAL
PETITION FOR WRIT OF MANDAMUSAND PROHIBITION AND DECLARATORY
JUDGMENT DISMISSED.

LEE, CJ.,, PRATHER AND SULLIVAN, P.JJ., PITTMAN, BANKSAND ROBERTS, JJ.,
CONCUR. McRAE AND MILLS, JJ., NOT PARTICIPATING.



