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1.

. INTRODUCTION

The State of Indiana, on the rdlation of Jeffrey A. Modisett, Attorney Generd of

Indiana, brings this action for injunctive relief, monetary damages, civil pendties and regtitution.

2.

This case chdlenges amassive unlawful course of conduct and conspiracy

perpetrated by the defendants. The defendants unlawful conduct includes a host of unfair,

deceptive, anticompetitive and illegd acts, including without limitation the following:

Publicly undertaking a supposedly “paramount” duty and basic
respongbility to research and disclose to public hedth authorities
and the public at large — including the State of Indiana— the
full extent of the hedth risks of cigarette smoking; but then
suppressing and distorting their knowledge of those hedlth risks;

Creating and/or funding fraudulent “front” organizations— such
as the Tobacco Industry Research Council (later the Council for
Tobacco Research) — which were held out to the public as
independent research organizations, but were in fact secretly
controlled by the industry’ s lawyers and public-rdaionsfirms
and were used by defendants as industry fronts to prevent the
public from learning what defendants knew about the hedlth risks
of smoking and to creete afase controversy about the health
risks of smoking;

Secretly destroying, concealing and shipping overseas
incriminating evidence of industry testing and research on the
hedlth risks of cigarette smoking and the addictive nature of
nicotine, shutting down laboratories overnight and making
persond thrests against scientists who tried to publish research
reveding what the industry knew, and asserting improper dams
of atorney-client and work- product privilege to suppress the
results of adverse scientific research;

Congpiring in violation of gate antitrust law to eiminate and
restrain competition based on the hedth effects of smoking and
by agreeing not to market “safer” cigarettes,

Conceding and conspiring to conced the addictive nature of



tobacco products and the Tobacco Companies deliberate
manipulation of the nicotine levels in tobacco products, and

. Engaging in unfair and deceptive trade practices by undertaking
acourse of conduct designed to promote illegd sdes of
cigarettes to minors.

Asadirect, foreseeable result of these and other actions, the State of Indiana has suffered and
will continue to suffer substantid injuries, and minors continue to be lured into illega use of
tobacco products. The Attorney General seeks damages to recompense those injuries and
enjoin the continuing deceptive and unlawful practices described below.
A. The Defendants Unlawful Conduct

3. The Tobacco Indugtry in the United Statesis a highly profitable oligopoly
dominated by Brooke Group, Ltd., Liggett Group, Inc. (Liggett & Myers Tobacco Co.), Philip
Morris Companies, Inc. (Philip Morris, Inc.), American Brands, Inc. (the American Tobacco
Co.), UST, Inc. (United States Tobacco), RJR Nabisco, Inc. (R.J. Reynolds Tobacco Co.),
Batus, Inc. (Brown & Williamson Tobacco Company), British American Tobacco Company
(“BATCQO") and Lowes Corporation (Lorillard Tobacco Co.). For decades, these Tobacco
Companies have sold tobacco products a huge profit margins to millions of consumers. The
Tobacco Companies have built and sustained the market for their products in large part by
concedling and/or misrepresenting the addictive nature of tobacco products, by creating
confusion concerning the damage to human hedth caused by tobacco products, by manipulating
the levels of nicatine in tobacco products to maintain and boost addiction, by agreeing not to
compete for the marketing and sale of a“safer” cigarette and other innovative products, and by
focusing the brunt of their sdes efforts on minors.

4, The Tobacco Companies, as well astheir public-relations agents, lavyers, and



indugtry “fronts,” have known for more than forty years that their tobacco products contained
large amounts of nicotine— a highly addictive substance — aswell as numerous carcinogens
and other harmful eements.

5. Notwithstanding this knowledge, the Tobacco Companies have repegtedly told
the public that nicotine, an eement in al tobacco products, is not addictive. Asrecently as
April 14, 1994, the chief executive officers (“CEOS’) of seven Tobacco Companies testified
under oath thet nicotine is *not addictive.” These statements are false.

6. Nicotineis addictive. The Tobacco Industry is aware of the addictive nature of
nicotine as evidenced by just one of the many interna industry documents addressing this subject:

Moreover, nicotine is addictive. We are, then in the business of
sling nicotine, an addictive drug. . . .

7. Tobacco products are not only addictive, they are abnormaly dangerous and
unfit for human use. Tobacco products kill, maim, and/or injure virtudly dl who usethem. The
Tobacco Companies know this, but continue to deny the existence of adverse hedlth effectsin
their public Satements.

8. The Tobacco Industry’ s unlawful conduct does not stop with misrepresentations
concerning the addictive nature of nicotine and the adverse hedlth effects of tobacco use. The
industry has aso secretly manipulated the level of nicotine in tobacco products to increase
addiction and sdll more product. For example, manufacturers of smokeless tobacco seek to
“graduate’ new users from milder products to those with more “kick” to addict users. Their
campaign to addict new users has achieved great success, particularly with the young.

9. In 1953, to continue in its immensely profitable business, the Tobacco Industry
entered into a multifaceted and unlawful conspiracy that continuesto this day. One essentid

element of the conspiracy was an agreement to suppress information demongtrating that tobacco
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products are harmful. The conspiracy was accomplished asfollows. Firgt, the Tobacco
Industry agreed to represent falsaly that there is no proof that smoking is harmful. Second, it
agreed to represent falsdly that smoking is not addictive. Findly, the Tobacco Industry fasdy
represented to the public and governmenta regulators that it would undertake a* specid duty”
and “responghility” to determine and report the scientific truth about the hedlth effects of
tobacco, both by conducting internd research and by funding “independent” externd research.

10.  Those representations were and continue to be fase. Despite its denidls, the
Tobacco Industry knew its products were addictive and harmful. The Tobacco Industry’s
publicly proclaimed specid undertaking to pursue and report the truth about smoking was aso
fase. The Tobacco Industry’ s purported undertaking was part of a conspiracy to refute,
undermine and neutralize information coming from the objective scientific and medica community
and, at the same time, to confuse and midead the public to avoid Sate or federd regulation, to
encourage existing smokers to continue smoking and to induce new users to start smoking.

11.  Anadditiona important dement of the conspiracy was an agreement by the
Tobacco Companiesto restrain competition for sales of an innovative “safer” cigarette. The
purpose and effect of this agpect of the conspiracy were to suppress and restrain competition
based on clams of hedth because such competition woud have necessarily exposed theill
effects and addictive nature of smoking, thereby substantiadly increasing the defendants’ liability
exposure for the inevitable harm caused by cigarettes and tobacco products, and thereby
threatening their shares of the tobacco market.

12.  The conspiracy described above originated in response to medicd and scientific
sudies publicizing the adverse hedth impact of smoking in the early 1950s. In response to what
the indudtry internally called the “health scare,” in late 1953 and early 1954, the Tobacco

Companies and their public-relations agent, Hill & Knowlton, jointly created a purportedly
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independent entity initialy known as the Tobacco Indusiry Research Council (the“TIRC”). As
part of their unlawful conspiracy, the Tobacco Companies publicly represented that the TIRC
would undertake, on behaf of the public, to research and gather data objectively concerning the
rel ationship between cigarette smoking and hedth and truthfully publicize the results of this
“independent” research. From 1954 forward, the industry has been using the TIRC and its
successor, the Council for Tobacco Research (“CTR”), to publish false reports regarding the
relationship between smoking and hedlth.

13. Indeed, the Tobacco Companies, their lawyers and Hill & Knowlton controlled
the TIRC/CTR and manipulated its affairs to “[s|uppress any data demongtrating the addictive
nature of cigarette smoking or that cigarette smoking caused human diseasg’ and to publicize
information, regardless of its merit, tending to obscure any relaionship between cigarette
smoking and disease. This course of conduct was designed to cregte the notion that there was a
legitimate and good-faith medica-and- scientific controversy over whether smoking is harmful to
human hedlth or whether nicotine is addictive. The Tobacco Cartd accomplished this hoax, in
part, by assgning dl information indicating either (1) that cigarette smoking is harmful to human
hedlth or (2) that nicotine is addictive to a so-caled “ Specid Projects’ divison of the TIRC.
There, the information was secreted from the public and conceded from discovery in litigation
againg the Tobacco Companies by the improper assertion of the attorney-client privilege.

14. In the words of U.S. Digtrict Court Judge H. Lee Sarokin, a“jury could
reasonably conclude that the creation of . . . [the TIRC] was nothing but a hoax created for
public reations purposes with no intention of seeking the truth or publishing it.”

15.  Alsointhe 1950s, the Tobacco Companies began, and continued theregfter, to
tallor their cigarette advertisements, promotiond activities and public statements to conced

and/or misrepresent the addictive nature and the adverse hedlth impact of cigarette smoking and
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tobacco use, while at the same time presenting cigarette smoking in a glamorous, youthful,
exciting, relaxing posture by associaing it with professona and economic success, intelligence,
athletic ability and sexud attraction. This course of conduct accomplished the purpose of
uppressing or misstating the addictive nature and the adverse hedth impact of smoking, so that
new smokers, mainly teenagers, could be “hooked” and existing smokers would continue
smoking.

B. The Damages Caused by Defendants Unlawful Conduct

16.  Theintended and foreseeable effects of the conspiracy are severa and far-
reaching, including but not limited to increased medica cogts to the State of Indianaand its
agencies, the purchase, possession and use of tobacco products by minorsin violation of Sate
law, and the failure of the industry to develop and market “ safer” innovative products.

1. Targeting minorsin violation of statelaw. A further effect of defendants
course of unlawful conduct and conspiracy is the targeting and eventua addiction of children and
young people. Recognizing the pernicious addictive nature of their products, the Tobacco
Industry seeks new customers among the youth of the nation. Because of the deaths of so many
of the industry’ s adult customers, defendants must constantly add new customersto maintain
ther profits.

@ According to 21994 U.S. Surgeon Generd’s Report, every day another
3,000 children become regular smokers. Eighty-two percent of adults who have ever smoked
had their first cigarette before age 18 and more than half of them had aready become regular
smokers by that age. Reports published by the U.S. Centers for Disease Control and
Prevention indicate that anyone who does not begin smoking in childhood is unlikely to begin.
For those 3,000 children per day who become regular users of tobacco products, projections of

current trends indicate that 1,000 will die prematurely as aresult of their tobacco use.
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(b) It isagaing the law of Indianafor minors to purchase, use or possess
tobacco, IND. CoDE § 35-46-1-10.5, and efforts to encourage them to do so contravene public
policy. Nonethdless, to lure minorsinto smoking, the Tobacco Companies have unfairly and
deceptively designed specid marketing campaigns particularly gppealing to minors and young
people. Thistargeting of minorsis accomplished by promotional materias designed to cregte the
impression that smoking is glamorous, sexy, fun and the “in” or “cool” thing to do. Anintegrd
part of this campaign is the use of images particularly appeding to minors and the placement of
promotiona materiasin locations likely to be accessed primarily by minors,

(© Further, knowing that products such as smokeless tobacco with too
much nicotine can be harsh and thus deter new users from becoming new addicts, the Tobacco
Companies seek to graduate new users, often minors, from “milder” products to those with more
“kick” to attract and addict more customers.

(d) Asareault of defendants unlawful acts, each day Indianaminors
purchase, use and possess tobacco productsin violation of state law. The Attorney Generd of
Indiana seeks to hdlt this practice.

2. Health-care costs. One of the foreseeable and intended consequences of
defendants conduct has been to enrich the defendants unjustly at the expense of Indiana's
hedlth-care system, the state hedlth care authority, state worker’s compensation funds, and
ultimately, dl Indiana residents and taxpayers.

@ Approximately 50 million residents of the United States smoke
cigarettes, and another 6 million use smokeless-tobacco products. Nationwide, tobacco-related
deaths are anationd tragedy: More than 400,000 deaths per year in the United States are
tobacco related.

(b) In Indiana, hundreds of thousands of adults are smokers. Thousands of
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Indiana adults use smokel ess tobacco.

(© Hedth-care costs in the United States amount to hundreds of billions of
dollars each year. Tobacco-related hedth-care costs are estimated to be more than seven
percent of total hedth-care costs. 1n 1994, tobacco-related hedth-care costs exceeded $50
billion.

(d) The defendants conduct has wrongfully shifted these increased costs to
the State of Indianaiin the form of charges directly attributable to tobacco usage and exposure
that should have been borne by defendants, including but not limited to, increased Medicaid
payments and increased hedth-insurance costs for public employees.

(e Indiana s excess hedth- care costs aone caused by defendants conduct
arein the hundreds of millions. These costs would have been avoided if defendants had not
engaged in the course of conduct described in this complaint, and the State seeks Indiana s share
of those costs as damages.

C. The Objectives of This Action

17. In this action, the Attorney Genera seeks (i) to secure for the people of Indiana
afair and open market for the sale of tobacco products, free from unfair or deceptive acts or
practices and illegd restraintsin trade; (i) to return to the State the increased costs of health care
caused by defendants wrongful conduct; (iii) to require fair and full disclosure by defendants of
the nature and effects of their tobacco products; and (iv) to hat unequivocaly the marketing of
tobacco products to minors.

1. JURISDICTION AND VENUE

18. Each defendant (a) does business in the State of Indiana, or (b) has caused

persond injury or property damage by an act or omisson done within the State of Indiana, or (c)

has caused persond injury or property damage in the State of Indiana by an act or omisson
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done outsde this state, and each defendant regularly does or solicits business or derives
substantia revenue or benefit from goods, materias or services used, consumed or rendered in
this sate.

19.  Prefered venuein thisaction liesin Marion County because the principd office
of the Attorney Generd islocated in Marion County and, in addition, al defendants are
nonresident organizations without a principd office in the State of Indiana.

1. PARTIES
Plaintiff

20.  Thisactionishbrought for and on behdf of the State of Indiana, on the relation of
Jeffrey A. Modisett, Attorney Generd of Indiana
Defendants

21. Defendant American Tobacco Company, Inc. (“American Tobacco”) isa
Deaware corporation whose principa place of businessis Six Stamford Forum, Stamford,
Connecticut 06904. American Tobacco, sometimes hereinafter referred to as“ATC,”
manufactured, advertised and sold Lucky Strike, Pal Mall, Tareyton, American, Mdibu,
Montclair, Newport, Misty, Iceberg, Silk Cut, Silva Thins, Sobrania, Bull Durham, and Carlton
cigarettes and other tobacco products throughout the United States. In 1994, American
Tobacco was sold to British American Tobacco Co., parent of defendant Brown & Williamson
(“B&W").

22. Defendant Brown & Williamson Tobacco Corporation (*Brown & Williamson™)
isa Delaware corporation whose principd place of busnessis 1500 Brown & Williamson
Tower, Louisville, Kentucky 40202. Brown & Williamson manufactures, advertises and sdls
Koal, Pdl Madl, Carlton, Lucky Strike, Raeigh, Barclay, BelAir, Capri, Richland, Laredo, Eli

Cuitter, Tareyton and Viceroy cigarettes and other tobacco products throughout the United
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States. 1n 1995, it had revenues from domestic tobacco saes of $2.3 hillion generating profits of
$450 million for domestic tobacco sales done.

23. Defendant Liggett & Myers, Inc. (“Liggett”) is a Delaware corporation whose
principa place of busnessis Main and Fuller Street, Durham, North Carolina. Liggett
manufactures, advertises and sdlls Chesterfield, Decade, L& M, Pyramid, Dorado, Eve, Stride,
Generic and Lark cigarettes and other tobacco products throughout the United States.

24, Defendant Lorillard Tobacco Company, Inc. (“Lorillard”), isaDelaware
corporation whose principal place of busnessis 1 Park Avenue, New Y ork, New Y ork 10016.

Lorillard manufactures, advertises and sells Old Gold, Kent, Triumph, Satin, Max, Spring,
Newport and True cigarettes and other tobacco products throughout the United States. In
1995, its domestic tobacco revenues were $2.1 hillion, generating profits of $363 million from
tobacco sales alone.

25. Defendant Philip Morris Inc. (“Philip Morris’), isaVirginia corporation whose
principa place of businessis 120 Park Avenue, New York, New York 10017. Philip Morris
manufactures, advertises and sdlls Philip Morris, Merit, Cambridge, Marlboro, Benson &
Hedges, Virginia Sims, Alpine, Dunhill, English Ovads, Gaaxy, Players, Saratoga and Parliament
cigarettes and other tobacco products throughout the United States. Philip Morrisistheworld's
largest tobacco company. In 1995, its domestic tobacco revenues were $11.5 hillion,
generating profits of $3.5 billion from domestic tobacco sdes aone.

26. Defendant R.J. Reynolds Tobacco Company (“Reynolds’) isaNew Jersey
corporation whose principa place of busnessis Fourth & Main Streets, Winston Salem, North
Carolina 27102. Reynolds manufactures, advertises and sells Came, Vantage, Now, Dord,
Wington, Sterling, Magna, More, Century, Bright Rite and Sdem cigarettes and other tobacco

products throughout the United States. 1n 1995, its domestic tobacco revenues were $4.5
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billion, generating profits of $954 million.

27. Defendant United States Tobacco Company (“U.S. Tobacco”) isa Deaware
corporation whose principal place of businessis 100 West Putnam Avenue, Greenwich,
Connecticut. U.S. Tobacco manufactures, advertises and sells Sano cigarettes. U.S. Tobacco
aso manufactures, advertises and sdlls gpproximately 88 percent of the smokeless tobacco
(snuff and chewing tobacco) sold in the United States under various brand names including
Happy Days, Skod, Red Sedl, Bruton, WB Cut and Copenhagen. Itstota tobacco saesin
1995 were $4.2 hillion, generating profits of $721 million.

28. Each of the defendant cigarette and tobacco manufacturers advertised, sold and
promoted their tobacco products in Indiana

29. Defendant B.A.T. Industries, P.L.C. (“B.A.T. Industries’) isaBritish
corporation whose principa place of businessis Windsor House, 50 Victoria &., London.
Through a succession of intermediary corporations and holding companies, B.A.T. Indudtriesis
the sole shareholder of Brown & Williamson. Through Brown & Williamson, B.A.T. Industries
has placed cigarettesinto the stream of commerce with the expectation that substantial sales of
cigarettes would be made in the United States and in the State of Indiana. B.A.T. Industries has
also conducted — or through its agents, subsdiaries, associated companies and/or co-
conspirators has conducted — sgnificant research for Brown & Williamson on the topics of
smoking, disease and addiction. On information and belief, Brown & Williamson dso sent to
England research conducted in the United States on the topics of smoking, disease and
addiction, in order to remove sendtive and inculpatory documents from American jurisdictions,
and such documents are and were subject to B.A.T. Industries’ control. B.A.T. Industriesisa
participant in the conspiracy described herein and has caused harm and affected commercein

Indiana
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30. Defendant British American Tobacco Company, Ltd. (“BATCO”) isaBritish
Corporation whose registered office is at Milbank, Knowle Green, Staines, Middlesex, England
TW18 1DY. British American Tobacco Company, Ltd., isor was arelated corporation of
defendant Brown & Williamson Tobacco Corporation. Both are owned by B.A.T. Industries.
At times pertinent to the complaint, BATCO, individudly or through its effiliate, dter ego,
subsdiary and/or division, defendant Brown & Williamson Tobacco Corporation, designed,
tested, manufactured, marketed and sold cigarettes for use in the State of Indiana. BATCO has
also conducted, or through its associated companies, agents or subsidiaries has conducted,
ggnificant research for Brown & Williamson on the topics of smoking, disease, and addiction.
On information and belief, Brown & Williamson aso sent to England research conducted in the
United States on the topics of smoking, disease and addiction to remove sensitive and
inculpatory documents from American jurisdictions. BATCO is a participant in the conspiracy
described herein and has caused harm and affected commerce in the State of Indiana.

3L Defendant Hill & Knowlton, Inc. (“Hill & Knowlton™), isan internationa public-
relations firm with offices located in mgor American cities and whose principa place of busness
is420 Lexington Avenue, New York, New York. Hill & Knowlton played an active and
knowing role in the conspiracy complained of, aiding the circulation and/or publication of many
of the fase statements of the tobacco industry atributable to TIRC and CTR. Hill & Knowlton
has been the primary advertising agency responsible for disseminating the false and mideading
information in question, in its capacity as the advertisng and public-relations agency for The
Tobacco Indtitute, the CTR and severd members of the Tobacco Indugtry, including Liggett,
Philip Morris, Reynolds, American Tobacco and Lorillard. In the course of such representation,
Hill & Knowlton aided these defendantsin creating and issuing false information and covering up

the truth concerning the Tobacco Industry, the link between smoking and cancer or other hedlth
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hazards, the addictive nature of smoking, and the true nature of the activities of the TIRC/CTR
and itsrdaionship to the industry. Hill & Knowlton has been involved in the wrongful conduct
and congpiracy sinceits creation. The TIRC was actualy formed at the recommendation and
with the subgtantia assstance of Hill & Knowlton in January 1954, dleven days after Hill &
Knowlton, in December 1953, sent members of the tobacco industry “preliminary
recommendations’ for dedling with “a serious problem with public rdations” suggesting the
tobacco industry form the Tobacco Industry Research Committee. Moreover, Hill & Knowlton
shared office space with the TIRC and provided gaffing for it. Hill & Knowlton aso played a
magor rolein the cregtion, development and dissemination of “selection criteria’ for a publication
entitled “Tobacco & Hedth Research,” which was used as a vehicle for disseminating the fase
and mideading information generated by the Tobacco Industry. Hill & Knowlton knew that the
CTR and the tobacco industry were engaged in the fraudulent conspiracy complained of, but
failed to disclose the truth because the tobacco industry and its agents had promised Hill &
Knowlton enormous fees to help publicize and circulate the fase information necessary to
conced the truth and to continue the Tobacco Industry’ s fraud in issuing mideading Satements
regarding the health risks of tobacco products.

32. Defendant The Council for Tobacco Research — U.SA., Inc. (the“CTR”),
successor ininterest to TIRC, isaNew Y ork nonprofit corporation with its principal place of
business at 900 3rd Avenue, New York, New York 10022. At dl relevant times, the CTR and
the TIRC operated as public relations and lobbying arms of the Tobacco Companies and as
agents and employees of the Tobacco Companies. They aso acted asfacilitating agenciesin
furtherance of defendants combination and conspiracy as described in this complaint. In doing
the acts aleged, the CTR and the TIRC acted within the course and scope of their agency and

employment, and acted with the consent, permission and authorization of each of the Tobacco
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Companies. All actions of the CTR and the TIRC aleged were ratified and approved by the
officers or managing agents of the Tobacco Companies. The CTR and the TIRC have been
involved continuoudy in the congpiracy described, and the actions of the CTR and the TIRC
have affected commerce and caused harm in Indiana

33. Defendant The Tobacco Ingtitute, Inc., (“ Tobacco Indtitute’ or “TI”) isa New
Y ork nonprofit corporation with its principal place of businessat 1875 | Street NW, Suite 800,
Washington, D.C. 20006. At al relevant times, the Tobacco Ingtitute operated as a public-
relations and lobbying arm of the Tobacco Companies and was an agent and employee of the
Tobacco Companies. It dso acted as afacilitating agency in furtherance of the combination and
conspiracy of defendants described in thiscomplaint. In committing the acts aleged, the Tl
acted within the course and scope of its agency and employment, and acted with the consent,
permission and authorization of each of the Tobacco Companies. All actions of the T1 aleged in
this complaint were ratified and approved by the officers or managing agents of the Tobacco
Companies. The TI has been involved in the conspiracy described in this complaint, and the
actions of the Tl have affected commerce and caused harm in Indiana

34.  Theabove-named defendants are sometimes collectively referred to herein as
“Tobacco Industry,” “Tobacco Companies’ or “ Tobacco Cartdl.”

IV. CONSPIRACY ALLEGATIONS

35. In committing the wrongful acts dleged, dl defendants and other entities and
persons identified, with the ass stance and knowledge of their counsdl, have pursued a common
course of conduct, acted in concert with, aided, abetted and conspired with one another and
other conspirators not yet named or known, in furtherance of their common plan and scheme
outlined herein.

V. FACTUAL ALLEGATIONS
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A. Background

36.  Today, some 50 million Americans smoke and, according to current trends, 22
percent of adult Americans will gill be smokersin 2000. In the latter haf of the 20th century,
some 10 million Americans have been killed by smoking-related disease. Thisyear (and every
year into the foreseegble future), nearly haf amillion Americans will die prematurdy dueto
disease caused by cigarette smoking. Based upon current smoking trends, of the American
children dive today, more than 5 million will be killed by cigarette disease during the 21t
century. In 1990, over 10,000 Indiana residents died from smoking-related causes.

37.  Cigarette and smokeless-tobacco diseases share acommon root cause: ahighly
addictive product that has been fraudulently and falsely promoted by the corporations comprisng
the Tobacco Cartd. Smoking causes lung cancer. It isaso virtualy the only cause of throat
cancer and emphysema. Smoking-caused heart disease actudly results in more deaths every
year than lung cancer. Smoking is respongble for gpproximately one-fourth of al cancer deaths
aswel| as one-third of dl heart-disease deaths.

38.  Severd factors account for the persistence of cigarette smoking. Firs, partly as
aresult of the Tobacco Industry’ s false and fraudulent advertising, smoking became socidly
acceptable before it was proven to be a cause of lung cancer and other diseases. Second, the
long latency period between smoking initiation and disease contraction masked the causal
relationship for decades. Third, cigarettes contain large amounts of nicotine, an extraordinarily
addictive substance, which makesiit difficult for a person to stop smoking. Fourth, the Tobacco
Industry has conspired not to compete on the basis of relative hedth risk, to restrict output in
safer and dternate products, and to create confusion as to whether smoking isredly harmful and
to make it gppear that thereis alegitimate, good-faith scientific dispute over the hedth impact of

smoking, while presenting cigarette smoking in an dtractive, youthful and positive way —
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conceding dl the while that the product is, in fact, highly addictive and dangerous.

39. Despite their knowledge that cigarette smoking is extremely addictive, the
Tobacco Companies to this day, pursuant to their conspiracy, deny that smoking is addictive or
the cause of disease. Recently, and in furtherance of the conspiracy, each of the CEOs of the
defendant Tobacco Companies testified under oath before Congress that smoking was not
addictive.

B. The Cartd’s Pre-Conspiracy Advertisng and Promational Activities.

False Claims of Health and Safety

40.  Thepromotiond activities and conduct of the Tobacco Industry, after the
conspiracy (which is described below) was agreed to and implemented, can only be understood
in the context of the fraudulent and false daims they had engaged in preconspiracy regarding
cigarette smoking and hedth. Until the mid-1950s, explicit or implied hedth clams and/or
medica endorsement for smoking were mgor advertising-campaign themes for many cigarette
brands and in the public statements issued by the Tobacco Industry.

41.  Cigarette smoking increased dramaticdly in thefirst half of the 20th century.
With the increase of cigarette smoking came an increase in lung cancer. Dr. Alton Ochsner, a
New Orleans surgeon and regiond medica director of the American Cancer Society, told an
audience at Duke University on October 23, 1945, that “thereisadigtinct parallelism between
the incidence of cancer of the lung and the sdle of cigarettes. . . . [T]heincreaseis dueto the
incressed incidence of smoking and . . . smoking is afactor because of the chronic irritation it
produces.”

42. In 1946, Tobacco Company chemists themselves reported concern for the
hedlth of smokers. A 1946 letter from a Lorillard chemigt to its manufacturing committee Sates

that “[c]ertain scientists and medical authorities have claimed for many years that the use of
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tobacco contributes to cancer development in susceptible people. Just enough evidence has
been presented to judtify the possibility of such a presumption.”

43. Despite evidence showing their cigarettes caused lung disease and cancer, the
Tobacco Companies chose sales over public hedlth and safety. Starting in the 1930s and
continuing until the mid-1950s, the Tobacco Companies made express claims and warranties as
to the hedlthiness of their products with reckless disregard of the fa sty of their clams and the
consequentia adverse hedth impact on consumers. Examples of these hedth warranties include
the following: Old Gold: “Not acough in a Carload”; Came: “Not a single case of throat
irritation due to smoking Camds’; Philip Morris “The Throat-tested cigarette.”

44.  Oneof the key themes used to promote cigarette smoking during this period was
apromise that individud cigarette brands were ether “lessirritating” or that “harmful irritants’
had been removed. At one point or another during this period every mgor cigarette brand made
afdse dam regarding health and/or irritation. These pre-1954 advertisements and
representations demonstrate defendants understanding that consumers wanted safer products
and, as areault, the Tobacco Companies engaged in vigorous competition on the basis of claims
of hedlth and safety as detailed above and e sawhere in this complaint.

C. The 1953 “Big Scare” and Beginning of the Industry Conspiracy to Suppress
the Truth and Curtail Competition

45.  The defendants and their co-conspirators knew that published information about
hedlth riskswould (i) increase consumer demand for safer tobacco products, (i) induce some
competitors to promote their own brands or denigrate competing brands on the basis of relative
hedth risk, (iii) materidly reduce their profits and market shares, and (iv) increase the likelihood
of government regulation and decrease the likelihood that they could shift to the public and public

agencies the health costs caused by use of tobacco products. Armed with this knowledge, and
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as st forth below, defendants ultimately agreed not to compete in the market based on hedlth
clams or in the market for “safer” or aternative products and agreed to suppress adverse
information concerning hedth risks and addiction.

46. In the early 1950s, scientists published two sgnificant scientific studies warning
of the hedlth hazards of cigarettes. The first was published in 1952 by Dr. Richard Dall, aBritish
researcher, who found that lung cancer was more common among people who smoked and that
the risk of lung cancer was directly proportiond to the number of cigarettes smoked. A second
study was published in December 1953 by Dr. Ernest Wynder and others of the Sloan-Kettering
Indtitute, whose experiments with mice confirmed the cancer-causing properties of cigarettes.
The widespread reporting of these studies caused what cigarette company officias caled the
“Big Scare.”

47.  Thecigarette industry responded quickly to the Big Scare, which by late 1953
had caused a decrease in consumption of tobacco products and in the stock prices of many of
the Tobacco Companies. Thus, on December 14, 1953, in the direct aftermath of the Wynder
Sudy and the public concern over it, Brown & Williamson presdent Timothy V. Hartnett
circulated a memorandum to his counterparts at other defendant Tobacco Companies and set
out his proposas on how the industry should collectively ded with the “ hedlth issue”

48. Hartnett proposed a two- pronged collective response to his competitors “to get
the indugtry out of thishole’: (a) “ungtinted assistance to scientific research,” and the most
difficult part of this effort was the group’ s deciding “how to handle sgnificantly negetive research
resultsif, as, and when they develop”; and (b) “the best obtainable” public-relations counsdl
since none “has ever been handed so redl and yet so delicate amultimillion dollar problem.”
(Emphedisin origind.)

49. Hartnett’ s actions were an invitation to his competitors to agree to restrain
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independent economic best interest in favor of collusion.

50.  Thenext day, December 15, 1953, accepting Hartnett’ s offer to conspire, the
presidents of the leading Tobacco Companies met a an extraordinary gethering in the Plaza
Hotel in New York City. Present were the presidents of American Tobacco, Benson &
Hedges, Brown & Williamson, Lorillard, Philip Morris, R.J. Reynolds and U.S. Tobacco. This
gathering was unprecedented because it was the firgt time the Tobacco Companies had met
together outsde occasiond dinners. Also in attendance was Hill & Knowlton, which
coordinated the meeting and was to play a mgor role in formulating and executing the industry’s
response.

51.  According to aHill & Knowlton memorandum summarizing the mesting, the
companies exchanged proprietary information and “voluntarily admitted” that “their own
advertisng and [past] competitive practices have been aprincipa factor in cregting a hedth

problem,” and acknowledged that they had “informally talked over the problem and will try and

do something about it.” (Emphasis added). Defendants redized that the subject of doing

something collectively about competitive advertisng practices*is one of the important public
relations activities that might very dearly fal within the purview of the antitrust act.” To concedl

ther intentions collectively to restrain competition, they concluded, “it is doubtful that we will be

able to make any forma recommendation with regard to the advertisng or selling practices and
dams” (Emphasisadded.)

52.  AtthePlazaHotd meeting, the defendants entered into a combination and
conspiracy to cease to compete on the basis of relative hedth risks, an agreement that violates
Indiand s prohibitions on unreasonable restraints of trade.

53.  Atthetime of the December 15, 1953 meseting, the cigarette industry did not

have atrade association, and cigarette manufacturers had never before met in aforma business
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meeting or discussed business because, according to the Hill & Knowlton memorandum, the
Tobacco Companies were prevented by a 1911 dissolution decree and crimina convictions for
price fixing in 1939 from carrying on many group activities.

54.  Degpite the dangers, the competitors met because they viewed the current
problem “as being extremely serious and worthy of dragtic action.” An indication of the
seriousness of the problem was “that sdesmen in the indudtry are franticdly darmed and that the
decline in tobacco stocks on the stock exchange market has caused grave concern.”

55.  Theagreement reached at the Plaza Hotdl, to conceal adverse information and
not compete on the basis of hedlth, was to be a permanent fixture of defendants future
relationship. According to the Hill & Knowlton memorandum, “[€]ach of the company
presidents attending emphasized the fact that they consider the program to be along term one,”
and the meeting participants were “emphatic in saying thet the entire activity isalong-term,

continuing program, since they fed the problem is one of promoting cigarettes and protecting

them from these and other attacks that may be expected in the future.” (Emphasis added.)
56.  Thus, at the December 15, 1953 meeting, the course of conduct agreed to
included but was not limited to:

a “The chief executive officers of dl the leading companies—

R.J. Reynolds, Philip Morris, Benson & Hedges, U.S. Tobacco Company, Brown & Williamson
— have agreed to go adong with a public relations program on the headth issue.”

b. “Because of the antitrust background, the companies do not favor the
incorporation of aforma association. Instead, they prefer srongly the organization of an
informa committee which will be specificdly charged with the public relaions function and
readily identified as such.”

C. Hill & Knowlton, a public relations firm, was to play acentra role in the
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industry association. “The current plans are for Hill & Knowlton to serve as the operating
agency of the companies, hiring al the staff and disbursing al funds”

d. All of the leading manufacturers, except Liggett, agreed to join in the
public-relations strategy. Liggett decided not to participate a that time “because that company
fedsthat the proper procedure is to ignore the whole controversy.”

57. In furtherance of the conspiracy, nine days later, Hill & Knowlton presented a
detailed recommendeation to the Tobacco Companies and their co-conspirators. The
recommendation recognized the importance of gaining public trust, and avoiding the gppearance
of bias, if theindustry’s “pro-cigarette’ public-relations strategy was to succeed. According to
the memorandum:

a “[T]he grave nature of a number of recently highly publicized research
reports on the effects of cigarette smoking . . . have confronted the industry with aserious
problem of public relations.”

b. “It isimportant that the industry do nothing to gopear in the light of being
cdlous to congderations of hedth or of bdittling medica research which goes againg cigarettes”

C. “The Stuation is one of extreme ddlicacy. Thereis much at sake and the
industry group, in moving into the field of public relations, needs to exercise greet care not to add
fud to the flames”

58.  John Hill suggested that the word “research” be included in the name of the
Committee. The suggestion was gpparently taken and, thus, an organization designed to pursue
avery ddicate “public relations function” was given the intentionaly mideading name of the
“Tobacco Industry Research Committee.”

59.  Hveof the“Big Sx” cigarette manufacturers were origind members of the

TIRC. Liggett did not join until 1964. 1n 1964, the TIRC changed its named to the Council for
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Tobacco Research (the “CTR”). The industry formed equivaent organizations in other countries
aswdll, including the Tobacco Advisory Committee, formerly Tobacco Research Council in the
United Kingdom, and Verbrand der Cigarettenindustrie in Germany. The U.S. companies, either
directly or through &ffiliates, are members of the other organizations.

60.  The agreement that the industry would not compete based on claims of hedth
was documented and communicated in a number of ways. One exampleisaJdune 21, 1954
Hill & Knowlton memorandum:

Early in thelife of the Tobacco Industry Research Committee, it
was accepted as a basic principle that every effort should be
made to avoid stimulating more adverse publicity and
controversy on the subject of tobacco and hedlth

The principle has been and will continue to be carefully adhered

to in the work carried on for the committee. (Emphasis added.)

61. The“every effort” referred to the agreement not to compete on the basis of
hedth damsfor fear of stirring up any controversy regarding hedth and safety.

62. A duly 31, 1954 Hill & Knowlton * Confidentid Memorandum” acknowledges
that the formation of the TIRC was the result of a decison that “joint action” was imperétive.

63. Defendants were keenly aware that the agreement creating the TIRC was a
restraint on competition: “On the Continent individua companies and monopolies have agreed to

pool research on the health question, thereby reducing it as abasis for competition” (Emphass

added.)

64. British research conducted by the Tobacco Manufacturers Standing Committee
(*TMSC"), an equivaent organization to the TIRC (and including companies, such as British
American Tobacco, which were afiliated with U.S. companies) had known competitive impacts.

B.A.T.’s Charman, Sr Charles Ellis, said, “The Board has decided that if this Company
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[B.A.T.] makes any sgnificant scientific discovery dearly rdevant to hedth it will shareits

knowledge with its co-members of TMSC and not seek to obtain competitive commercia

advantage.” (Emphasis added.)

65. In compliance with the noncompetition conspiracy, at least one of the
companies, American Tobacco, did nothing on its own to evauate the risks of use of its
products. “The Council for Tobacco Research was the source of expertise on that.”

66.  To further the existing conspiracy, a second trade group, the Tobacco Indtitute,
was formed by cigarette manufacturersin 1958. It performs a variety of functions and provided
opportunities for the congpirators to exchange information, to police the agreement and
otherwise to coordinate activities,

D. Representations and Special Undertakings by the Industry

67.  Thecigarette industry announced the formation of the TIRC on January 4, 1954,
with newspaper advertisements placed in virtualy every city with a population of 50,000 or
more, reaching a circulation of more than 43 million Americans. Thisad gppeared in

newspapersin Indiana, including the Indianapolis Star. The advertisement was captioned “ A

Frank Statement to Cigarette Smokers’ and was run under the auspices of the TIRC with, inter
alia, five of the Big Sx manufecturers liged by name. The advertissment stated as follows:

“A Frank Statement to Cigarette Smokers’

RECENT REPORTS on experiments with mice have given wide
publicity to atheory that cigarette smoking isin some way linked
with lung cancer in human beings.

Although conducted by doctors of professond standing, these
experiments are not regarded as conclusive in the field of cancer
research. However, we do not believe that any serious medical
research, even though its results are inconclusive should be
disregarded or lightly dismissed.
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At the sametime, wefed it isin the public interest to cdll
attention to the fact that eminent doctors and research scientists
have publicly questioned the clamed significance of these
experiments.

Digtinguished authorities point out:

1 That medica research of recent years indicates many possible
causes of lung cancer.

2. That there is no agreement among the authorities
regarding what the cause is.

3. That there is no proof that cigarette smoking is one of
the causes.

4, That gatigtics purporting to link cigarette smoking with
the disease could apply with equa force to any one of
many other aspects of modern life. Indeed the vaidity of
the gatistics themsdlves is questioned by numerous
scientigs.

We accept an interest in peopl€' s hedlth as a basic responsbility,
paramount to every other consderation in our business.

We believe the products we make are not injurious to hedlth.

We dways have and dways will cooperate closely with those
whose task it is to safeguard the public hedth

For more than 300 years tobacco has given solace, relaxation
and enjoyment to mankind. At one time or ancther during these
years critics have hed it responsible for practicaly every disease
of the human body. One by one of these charges have been
abandoned for lack of evidence.

Regardless of the record of the padt, the fact that cigarette

smoking today should even be suspected as a cause of a serious
diseaseis amatter of deep concern to us.
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Many people have asked us what we are doing to meet the
public’s concern aroused by the recent reports. Hereisthe

answer:

1.

We are pledging aid and assstance to the research effort
into al phases of tobacco use and hedth. Thisjoint
financid ad will of course be in addition to what is
aready being contributed by individua companies.

For this purpose we are establishing a joint industry
group congging initidly of the undersgned. This group
will be known as TOBACCO INDUSTRY
RESEARCH COMMITTEE.

In charge of the research activities of the Committee will be a scientist of
unimpeachable integrity and nationd repute. In addition there will be an
Advisory Board of scientists disgnterested in the cigarette industry. A
group of distinguished men from medicine, science, and education will be
invited to serve on thisBoard. These scientistswill advise the
Committee on its research activities.

This statement is being issued because we believe the people are

entitled to know where we stand on this matter and what we

intend to do about it. (Underlining added.)

Listed as sponsors of this announcement were, inter alia, the American Tobacco Company,
Brown & Williamson Tobacco Corporation, P. Lorillard Company, Philip Morris Co. Ltd., Inc.,

R.J. Reynolds Tobacco Company and United States Tobacco Company.

By issuing this publication and others that followed, the industry undertook a

specid and continuing duty to protect the public heglth by representing that it would conduct and
disclose unbiased and authenticated research on the hedlth risks of cigarette smoking. When
they made this representation, defendants intended that the public and government regulators
believe and rely upon it, and knew or should have known that consumers would consider the

representation materia to their decisons to purchase and smoke cigarettes, and that government
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regulators would consider the representation materia to their decisonsto regulate cigarettes. At
that time, and continuing to the present, defendants intended and/or knew or should have known
that their failure to fulfill the duty they undertook would directly increase the hedth-care costs to
the State of Indiana. The issuance of this statement and others that have followed was also
intended by defendants to assure public hedth officids that the industry would respond to hedlth
issues in an honest manner so that no government regulation was necessary. The issuance of this
publication was an integral step in the conspiracy to suppress and conced information that might
reduce the Cartel’ s sde of tobacco products.

E. Repeated False Promisesto the Public

69. Despite increasing internal knowledge of the undisclosed dangers of cigarette
smoking, defendants continued, renewed and repeated the representations and undertakings of
the 1954 “Frank Statement to Cigarette Smokers.” The cigarette industry continued to pursue
its two- pronged strategy of fasely representing the objectivity of industry research to the public
to gain credence, and then misrepresenting, distorting and suppressing information to support its
pro-cigarette position.

70.  Other public statements issued by the Tobacco Industry through the TIRC/CRT
or the Tobacco Ingtitute repeated several themes: (1) that the industry was working to report the
full and complete truth concerning tobacco and hedlth, (2) that those working on reporting the
truth were “independent” scientists and (3) that the results of this independent research cast
grave doubt on any study linking tobacco use with hedlth problems. These statementsinclude
but are not limited to the following:

a On June 4, 1955, the TIRC issued arelease entitled “Antisnoking

Theories Not Based on Scientific Knowledge.” The release represented that according to the

TIRC s asociate scientific director, “little is established scientifically about tobacco effects on
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the heart”; tobacco has “ even been reported as killing various harmful bacteria” Therelease
represented that the TIRC “is supporting scientific investigation into many phases of tobacco use
and human hedth in order to get the facts”

b. On December 16, 1957, the TIRC issued a release representing that
“Extendve scientific research now underway into tobacco use does not substantiate generdized
charges against samoking as a cause of cancer.” Reporting on the findings of Dr. Clarence Cook
Little, “Scientific Director” of the TIRC, the release represented that “no substance has been
found in tobacco smoke known to cause cancer.” According to Dr. Little, the research program

was designed “solely to obtain new information and to advance human knowledge in every

poss ble phase of the tobacco and hedth rdationship.”

C. On or about December 27, 1958, the TIRC issued arelease
representing that “ during the past year many scientists of high professona standing have
produced additiond evidence and opinions that chalenge the vaidity of broad charges made
againgt tobacco use” According to the TIRC, its research had developed severd “essentid
facts” including that “the cause or causes of lung cancer remain undetermined” and thet
“compelling doubts have been raised about statistics and their interpretations involving smoking
and hedth.” The release concluded with the following promise:

At itsformation in January 1954, the Tobacco Industry
Research Committee stated its fundamenta postion: “We
believe the products we make are not injurious to health. We
are providing aid and ass stance to research effortsinto dl
phases of tobacco use and hedlth.”

That stlatement and pledge are reaffirmed today by members of
the Tobacco Industry Research Committee.

d. On March 28, 1960, the TIRC issued arelease chalenging any link
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between smoking and lung cancer. In the release the TIRC repeated that “we have frankly

accepted aresponghility for financing independent research into hedlth problems, including lung

cancer, in an effort to get needed facts and evidence.”

e George Allen, president of the Tobacco Ingtitute, issued a report

pledging thet the TI, for the benefit of the “public interest,” would “encourage the kind of

research that will provide the necessary facts” Further, Allen promised that this type of research

“iswhat the industry hastried to do in the past” and “iswhat we shdl do in the future, until
enough facts are known to provide solutions to the health questions involved.”

f. In 1962, the TIRC issued arelease announcing it was in its ninth year of
supporting research by independent scientists relevant to questions about tobacco and hedlth.

The release represented that “the tobacco industry continues its support of the search for truth

and knowledge.”
s} On May 28, 1962, the TIRC in arelease confirmed that its purpose was

to “make the facts known to the public.”

h. In 1964, the TIRC issued a“year end statement” representing that its
research “will intensfy,” that $7.25 million had been gpportioned to date involving 125 grants,
and that the TIRC “is dedicated to support its program of research by independent scientists until
al the answers are known.”

I. In 1979, the Tobacco Indtitute issued a document entitled “ Tobacco
Industry Research on Smoking and Hedlth.” Init, the Tl represented that “[t]here are till
eminent scientists who question whether a causal relationship has been proven between cigarette
smoking and human disease” The report went on to clam that the industry had a greet desire to
“learn the truth”:

[A] mgor portion of this scientific inquiry has been financed by
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the people who knew the most about cigarettes and have a great
desreto learn the truth — the tobacco industry.

The industry has committed itsdf to thistask in the most
objective and scientific way possible.
The report describes how the industry spent $82 million in research “into al phases of
tobacco use and hedlth.” Further the report proclaimed that “the findings are not secret” and
regffirmed the commitment to the tobacco industry:

From the beginning the tobacco industry has believed the
American people deserve objective, scientific answers.

With this credo in mind, the tobacco industry stands ready today

to make new commitments for additional valid scientific research

that may shed light on the question of smoking and hedth.

71.  Additiond representations were made by the Tobacco Companies themselves
repegting the promise that they would investigate and report dl facts relating to smoking and
hedth. For example:

a On February 28, 1956, the president of ATC issued arelease indicating
that “many highly respected medica scientists chalenge the anti-tobacco claims.”

b. On November 14, 1957, ATC issued arelease representing that its own
research produced “ evidence directly contradicting the theory that smoking causes lung cancer
or heart disease.”

C. On April 9, 1962, ATC issued ardlease indicating that research
contradicting any statistica association between cigarettes and higher death rateswas “very
difficult to refute.”

d. On June 4, 1963, ATC issued arelease, quoting Dr. Robert Heiman,
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assgtant to the president and prime author of sudies refuting any link between smoking and
hedth. In the rdease, Heman claimed that workers for the company smoked twice as much as
the average person while having a mortdity rete of 29 percent below average.

e On October 3, 1963, ATC again issued arelesse, thistime citing
Heiman for proof that the statistical association between smoking and lung cancer is “fdlacious’

and leads to “absurd consequences.”

f. In 1967, ATC issued a release describing a 46-page booklet prepared
by the Tobacco Industry which “ refutes anticigarette charges.” ATC cdled the evidence on
smoking and health “an open one,” refuted the studies linking smoking with cancer in mice, and
claimed that “no one does more” about smoking and hedlth than “The Tobacco People.”

No one does more. The tobacco industry supports more

scientific research into the problems than any other source. . . .

The release went on to claim, “The tobacco industry continues to endure unfair and unjudtified
harassment from government and private sources” ATC dso clamed that “the cold hard fact
remainsthat no clinical or biologica evidence has been produced which demonstrates how
cigarettes relate to cancer or any other disease in human beings.”

72.  Additiona representations were made in 1970 when the cigarette industry,
through its lobbying group, the Tobacco Inditute, placed a number of announcements smilar to
the 1954 “Frank Statement.” For example, on or about December 1, 1970, the Tl issued a
release entitled “ The question about smoking and hedth isstill aquestion.” According to the
release, “eminent scientists’” question “whether any causa relationship has been proven between
cigarette smoking and human disease.” With respect to research, the release represented that “a
major portion of this scientific inquiry has been financed by people who know the most about

cigarettes and have agreat desire to learn the truth . . . the tobacco industry. And the industry
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has committed itsalf to this task in the most objective and scientific was possble.” Therdease

went on to describe the CTR and its support for research by “independent scientists.”
According to the release, dl of their work has been published. The release concluded with the
following promises

From the beginning the tobacco industry has believed that
American people deserve objective scientific answers.

With this credo in mind, the tobacco industry stands ready today

to make commitments for additiona valid scientific research that

offers to shed light on new facets of smoking and hedth

73. Far from being independent, scientists often had grants reviewed by counsel for
the Tobacco Companies before their approval. So entwined were the Tobacco Company
lawyersin the “independent” work of the CTR that the CTR set up atorage and retrieva
system for the lawyers of five companies.

74.  Another industry publication in 1970 stated that the industry believed the
American public is“entitled to complete, authenticated information about cigarette smoking and
hedlth. The tobacco industry recognizes and accepts a responsibility to promote the progress of
independent scientific research in the field of tobacco and hedth.”

75.  Yet another announcement co-sponsored by the TIRC and the Tobacco
Industry, called “ A Statement about Tobacco and Hedlth,” stated:

We recognize that we have a specid responsbility to the public,
to help scientists determine the facts about tobacco and hedlth,
and about certain diseases that have been associated with
tobacco use.

We accepted this responsbility in 1954 by establishing the
Tobacco Industry Research Commiittee, which provides
research grants to independent scientists. We pledge continued
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76.

Congress.

77.

support of this program of research until the facts are known.

* k% %

Scentific advisors inform us that until much more is known about
such diseases as lung cancer, medical science probably will not
be able to determine whether tobacco or any other sngle factor
plays a causative role, or whether such arole might be direct or
indirect, incidenta or important.

We shdl continue dl possible effortsto bring the facts to light.

In that spirit we are cooperating with the Public Health Servicein
its plan to have a specid study group review al presently
available research. (Emphasis added.)

In 1972, Tobacco Indtitute president Horace Kornegay testified before

Let me State at the outset thet the cigarette indudtry is as vitaly
concerned or more so than any other group in determining
whether cigarette smoking causes human disease, whether there
is some ingredient as found in cigarette smoke that is shown to
be responsible and if sowhat it is.

That iswhy the entire tobacco industry . . . Since 1954 has
committed atotal of $40 million for smoking and hedlth research
through grants to independent scientists and ingtitutions.

RJR chairman Bowman Gray told Congressin 1964: “If it is proven that

cigarettes are harmful, we want to do something about it regardless of what somebody esetells

usto do. Andwe would do our level best. It'sonly human.”

78.

gaing:

In 1984, RIR placed an editorid- style announcement in the New Y ork Times
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Studies which conclude that smoking causes disease have
regularly ignored significant evidence to the contrary. These
scientific findings come from research completely independent of
the tobacco industry.

79. Each of the representations to the public — that defendant Tobacco Companies
were sponsoring independent objective research, that they were endeavoring to bring the truth to
light, and that the public could therefore rely upon the statements made — were fase and
deceptive. These misrepresentations were designed to gain the trust of the public and public-
hedlth authorities to better distort and suppress substantive information about smoking and
hedlth.

80. In addition to the campaign of disinformation perpetrated by TIRC, CTR and the
Tobacco Ingtitute, defendant companies disseminated their own misinformation. For example,
Brown & Williamson was responsible for Project Truth, an operation consisting of articles and
releases about the “ smoking/hedth controversy.” Project Truth took issue with reports linking
tobacco use and smoking, in part because certain of these studies use laboratory techniques such
as painting the backs of mice with nicotine concentrates. While Project Truth was ongoing,
internaly BATCO was conducting a project confirming the vaidity of linking smokers and
cancer through the use of skin-painting tests, as set forth below.

F. TheTrue Natureof the TIRC: A “Front” for the Tobacco Cartel

81l. TheTIRC wasan agent of the conspirators and operated, among other things, to
facilitate their implementation of the Plaza Hotel agreement/conspiracy to suppress and/or
misrepresent information and not to compete in the development of a“safer” cigarette. Itsacts
were the acts of defendantsin furtherance of their covenant not to compete.

82.  TheTIRC was physcdly established in the Empire State Building, one floor
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below the Hill & Knowlton offices. Interna documents confirm that Hill & Knowlton, and not
independent scientists as represented, actudly ran the TIRC.

83. In 1954, the TIRC'sfirst year of operation, 35 saff members of Hill &
Knowlton worked full or part time for the TIRC. In thet year, the TIRC spent $477,955 on
paymentsto Hill & Knowlton, over 50 percent of the TIRC' s entire budget.

84.  Thesham nature of the TIRC isreveded by a series of Hill & Knowlton reports
tothe TIRC. Those reports reved that the true nature of the TIRC was to influence media and
scientific reports to cloud the issue of smoking and hedth and to suppress al harmful information.
Thesereports dl reved that Hill & Knowlton — not the independent scientists — actudly ran
the Tobacco Industry Research Committee, * provided assistance in selecting” the Scientific

Advisory Board, “proposed” Dr. Little for the Scientific Director, and “handled liaison, agendas,

organizationd plans, busness affairs, reports, and materias for meetings of the TIRC [and] the

Scientific Advisory Board, . . . in addition to devel oping operating procedures for the research

program.” (Emphasis added.)

85. By the pring of 1955, the unlawful strategy recommended by Hill & Knowlton
and implemented by the industry through the “Frank Statement” was largely successful. Hill &
Knowlton reported to the TIRC:

a [P]rogress has been made . . . Thefirgt big scare
continues on the wane.

b. The research program of the TIRC has won wide
acceptance in the scientific world as asincere, valuable
and scientific effort.

C. Positive stories are on the ascendancy.
86.  Other internal documents admit to the sham nature of the CTR. For example, in

1977, Addison Y eaman, chairman and president of CTR, stated during a speech that “[CTR]
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has no propaganda function of any kind or any degree.” Internd documents demondtrate,
however, that the Tobacco Companies’ joint efforts undertaken through TIRC, and later through
CTR, were not disinterested or objective. Rather, they were designed and used to promote
favorable research, to suppress negative research when possible, and to attack negative research
where it could not be suppressed, al in order to convince the public that the “ case againgt
smoking is[not] closed.”

87. A 1974 report to the CEO of Lorillard from aresearch executive described
CTR' s scientific projects as having not been selected againg specific scientific gods, but rather
for various purposes such as public relaions, political reations and pogtion for litigation. Thus,
reviews of such programs for scientific relevance and merit in the smoking and hedlth field are not
likely to produce high ratings.

88. A 1972 internd document from a Tobacco Indtitute officid to the group’s
president described the importance of using joint industry research to maintain public doubt
about the link between smoking and disease:

For nearly twenty years, thisindustry has employed asingle
drategy to defend itsdf on three mgjor fronts — litigetion,
politics, and public opinion. While the Strategy was brilliantly
conceived and executed over the years helping us win important
battles, it isonly fair to say thet it is not — nor wasit ever

intended to be — avehicle for victory. On the contrary, it has
aways been a holding strategy, conssting of

* cregting doubt about the health charge without actudly denying
it

* advocating the public’ sright to smoke, without actualy urging
them to take up the practice

* encouraging objective scientific research asthe only way to
resolve the question of the hedth hazard.
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Asan indudtry, therefore, we are committed to an ill-defined
middle ground which is articulated by variations on the theme
that, ‘the case is not proved.’

In the cigarette controversy, the public — especidly those who
are present and potentia supporters (e.g. tobacco state
congressmen and heavy smokers) — must perceive, understand,
and believe in evidence to sustain their opinions that smoking
may not be the causd factor. Asthings stand, we supply them
with too little in the way of ready-made credible aternatives.

89. A 1978 memo addressed to the CTR file from a Philip Morris officid
characterized CTR as“an industry ‘shied.”” The memorandum goes on to state: “the ‘public
relaions vaue of CTR must be considered and continued . . . It is extremely important thet the
industry continue to spend their dollars on research to show that we don’t agree that the case
againgt smoking isclosed for ‘PR’ purposes. . . .”

90. In 1993, aformer 24-year employee of CTR confirmed publicly that the joint
industry research efforts were not objective: “When CTR researchers found out that cigarettes
were bad and it was better not to smoke, we didn’t publicizethat. The CTR isjust alobbying
thing. We were lobbying for cigarettes”

91.  Thisand other evidence demondirates that the role and purpose of TIRC and
CTR in the Tobacco Companies strategy were to seek to use the public’ s trust to propagate
“pro-tobacco” propaganda. An industry officid described in his persond notes a meeting that
induded high level officids from various Tobacco Companies. “CTR isthe best & chegpest
insurance the tobacco industry can buy and without it the Industry would have to invent CTR or

would be dead.”
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92. Nonetheless, in its annua reports published between 1985 and 1992, CTR
dated that its Scientific Advisory Board funded peer-reviewed research projects “judging them
solely on the basis of scientific merit and rlevance.” 1n 1994, Dr. James F. Glenn, CEO of

CTR, submitted testimony to a Congressional Subcommittee chaired by Representative Henry

Waxman of Cdifornia
a The Council . . . sponsors research into questions of
tobacco use and hedlth and makes the results available
to the public.
b. [G]rantees are assured complete scientific freedom in

conducting these sudies.. . . [PJublication [of research
results] is encouraged in every instance.

93. In fact, CTR-sponsored research projects were directed away from research
that might add to the evidence againg the use of tobacco products. When CTR-sponsored
research did produce unfavorable results, the information was distorted or Smply suppressed.
For example, Dr. Freddy Homburger, aresearcher in Cambridge, Massachusetts, undertook a
study of smoke exposure on hamgters. According to Dr. Homburger, he received a grant from
CTR that was changed haf-way through the study to a contract *so they could control
publication — they were quite open about that.” Dr. Homburger has tetified that when the
study was completed in 1974, the scientific director of CTR and aCTR lawyer “didn’'t want us
to cal anything cancer” and that they threatened Dr. Homburger with “never get[ting] a penny
more’ if his paper were published without deleting the word cancer.

94.  Aninternd CTR document describes how Dr. Homburger attempted to cal a
press conference about the incident and how CTR stopped it:

He...wasto tdl the press that the tobacco industry was

attempting to suppress important scientific information about the
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harmful effects of samoking. He was going to point specificaly a
CTR....| aranged later that evening for it to be canceled.
Homburger was given a cordid welcome and nicely hastened
out thedoor. P.S. | doubt if you or Tom will want to retain this
note.

G. Role of the CTR asa“Front” for Disseminating False Infor mation

95. In 1964, the year of the first Surgeon Generd’ s report on smoking, the CTR
formed a*“ Specid Projects’ division to assist the industry in concedling unfavorable information.
A series of research grants designated as CTR Specid Projects were developed by defendants
in amanner to gppear to receive the protection of the attorney-client or attorney-work- product
privilege. The Specid Projects division was under the auspices of the CTR.

96.  Thetrue purpose of the Specia Projects division was to concoct research
regarding the links between smoking and disease to develop a number of expert witnesses for
defense purposes in tort suits against the Tobacco Industry. Consigtent with this purpose, the
Tobacco Industry’ s counsel were subgtantialy involved in strategic and specific decisonmeking
within the Specia Projects divison to withhold dangerous evidence from the public. For
example, the notes of one CTR mesting, written in 1981, sate, “When we garted the CTR
Specid Projects, the ideawas that the scientific director of CTR would review aproject. If he
likedit, it wasa CTR specid project. If hedid not likeit, then it became alawyers specid
project.” Another memorandum from 1981 explained, “Difference between CTR and Specia
Four (lawyers projects). Director of CTR reviews specid projects — if project was problem
for CTR, use Specid Four.”

97.  Theindustry has been successful in using the CTR Specid Projects division to

conced harmful information. Research from the Specid Projects division remains shielded from
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public scrutiny. Individud companies furthered the conspiracy by shielding company documents
with clams of attorney-client privilege and through tactics such as that undertaken by Brown &
Williamson, which over the years has transferred documents described as “deadwood” to its
British parent company, B.A.T. Indudtries, so that they would not be discovered in legd
proceedings in the United States.

98. Other internd industry documents also shed light on the true nature of the
conspirators associations, as the following quotations demondtrate by way of example:

a “CTR began as an organization called Tobacco Industry Research
Council (TIRC). It was set up asan industry shidd in 1954. That was the year statistical
accusations relating smoking to diseases were leveled at the industry; litigation began; and the
Wynder/Graham reports were issued. CTR has helped our legd counsel by giving advice and
technical information, which was needed & court trials. . . . [T]he public rdationsvaue of CTR
must be considered and continued . . . . Itisvery important that the industry continue to spend
their dollars on research to show that we don't agree that the case against smoking is closed.”

b. “CTRisbest & chegpest insurance the tobacco industry can buy and
without it the Industry would have to invent CTR or would be dead.”

C. “Higoricdly, the joint industry funded smoking and hedlth research
programs have not been selected againgt specific scientific goals, but rather for various purposes
such as public relations, politica relations, pogtion for litigation, ec. . . . In generd, these
programs have provided some buffer to public and palitical attack of the industry, aswell as
background for litigious (Sc) Strategy.”

d. “Higoricdly, it would seem that the 1954 emergency was handled
effectively. From this experience there arose aredlization by the tobacco industry of a public

relations problem that must be solved for the self- preservation of the industry.”
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e “To date, the TIRC program has carried its fair share of the public
relationsload in providing materias to samp out brush fires asthey arose. While effective in the

pagt, this whole approach requires both revision and expanson. The public relations program

... waslike the early symptoms of diabetes— certain dietary controls kept public opinion
reasonably healthy. When some new symptom appeared, a shot of insulin in the way of anews
release. . . kept the patient going.”

f. “When the products of an industry are accused of causing harm to users,
certainly it isthe obligation of that industry to endeavor to determine whether such accusations
aretrue or fase. Money spent for such purpose should not be regarded as a charitable
contribution but as a business expense — an expense necessary to keep that industry dive. In
view of the billions of dollars of annua sdles of our industry our expenditures for hedth research
has been of aminima order.”

s} “For nearly twenty years, thisindustry has employed a single strategy to
defend itsdlf on three mgor fronts — litigation, palitics, and public opinion. While the Strategy
was brilliantly conceived and executed over the years helping us win important battles, it is only
fair to say that it isnot — nor was it intended to be — avehicle for victory. On the contrary, it
has dways been a holding Strategy, conssting of creeting doubt about the hedlth charge without
actudly denyingit. . . . In the cigarette controversy, the public — especidly those who are
present and potentia supporters (e.g. tobacco state congressmen and heavy smokers) — must
perceive, understand, and believe in evidence to sustain their opinions that smoking may not be
the causd factor.”

99. Despite overwhelming scientific evidence, and the confirmation of this evidence
by their own internal research, the cigarette manufacturers and their trade associations continue

to deny uniformly that thereisacausa connection between cigarette smoking and adverse hedth
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effects, or that nicotineisaddictive. Asoneindustry representative testified: “[A company can't
represent that] smoking doesn't cause cancer. You can't say that. But you can say itisarisk

factor, and scientificaly it hasn't been esablished. And that’ swhat the research isfor. ... |

don't agree [that nicotineis addictive]. From what I’ ve read on nicotineisthat it contributes to
the flavor, the taste of the product.” (Emphasisadded.) These representations are intentionaly
mideading, unfair and deceptive. They are, moreover, aresult of the industry’ s ongoing
conspiracy and combination arising from the Plaza Hotdl agreement, and are done to maintain its
market and profits from a deadly and addictive product.

100. Specid Projects was not the only instance where the industry used lawyers to
shidd the truth. For example, in 1984, B.A.T. began interndly plotting how to shidld documents
produced by scientists from discovery. This plan included having B.A.T. s “ scientific literature
review publication . . . s&t up asaLaw Department function.” B.A.T. internally noted that
“Direct lawyer involvement isneeded in dl B.A.T. activities pertaining to smoking and hedth
from conception through every step of the activity.” Thisisadirect admisson of B.A.T. s efforts
to shield adverse scientific information from seeking the light of day. Thisgod was being

frustrated because “[t]he problem posed by BAT scientists and frequently used consultants who

bdieve causeis proven is difficult.”

101. The Kansas City law firm of Shook, Hardy & Bacon and other lawyers played a
critical rolein furthering the conspiracy to suppress and conced information about the adverse
hedlth effects caused by the use of tobacco products. The lawyers strategy was to attempt to
protect damaging tobacco-related documents from disclosure under the attorney-client or work-
product privileges regardless of whether such documents were prepared in anticipation of
litigation or represented confidential communications made between lawyer and client for the

purpose of rendering legd advice. Lawyers routinely provided a number of non-lega servicesto
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defendants such as deciding which CTR “specid projects’ should receive funding, dispensing
funding to the “scientists’ involved in such projects, and designing the scope and approach of the
specid project. Shook, Hardy & Bacon aso undertook to coordinate the Tobacco Companies
CTR “specid projects’ subterfuge.

102. For example, in 1976, Dondd K. Hod of Shook, Hardy & Bacon wroteto in-
house lawyers at the various Tobacco Companies that a study to measure environmenta
tobacco smoke should be modified so that the study would yield more favorable results for the
Tobacco Companies position. The study was subsequently modified to de-emphasize therole
of second-hand tobacco smoke relaing to indoor environmenta qudlity.

103. Inaddition, aMay 19, 1981 letter from Ernest Pepples, vice president and
generd counsd of Brown & Williamson, to Patrick Sirridge of Shook, Hardy & Bacon requests
that Srridge eva uate the qudifications of various scientists seeking to conduct scientific sudies
for Brown & Williamson. Shook, Hardy responded by providing biographical sketches of
potentid consultants including whether they previoudy had taken a scientific position favorable to
the industry’ s position. Sirridge aso cooperated with Pepples request in 1984 to transfer the
funding of some helpful research by a cooperative scientist from a CTR account to alaw-firm
project: “I do not think . . . that we should continue burdening CTR with such programs, and
instead suggest that they be handled as law firm projects.”

104. In 1972, William Shinn of Shook, Hardy & Bacon wrote to Tobacco Company
officidsthat a potentialy favorable study should be secretly funded by the Tobacco Companies
asa“gpecid project (non-CTR)” to make the study appear independent of the industry and thus
heighten its perception as unbiased and religble.

105. By becoming intimately involved in the funding and design of these scientific
sudies, these lawyers attempted to further the conspiracy and fraud of the Tobacco Companies
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and CTR by (1) clothing such studiesin the atorney-client or work- product privilege to protect
them from disclosure if their results were unfavorable, and (2) by creating the perception that
CTR and the Tobacco Companies were fairly and appropriately fulfilling their obligations and
promises to the public that they would, in a vigorous and unbiased manner, investigate and report
to the public the link between their products and human disease.

106. At least one Tobacco Company used Similar tactics in-house to suppress and
avoid disclosure of itsinternd research on smoking and disease. At atime when the company
was resgting discovery in anumber of persond injury lawsuits, Brown & Williamson's generd
counsd, J. Kendrick Wells, recommended in a memorandum dated January 17, 1985, that most
of the company’s biologica research be declared “deadwood” and shipped to England. He
recommended that no notes, memoranda or lists be made about these documents. Wells stated,
“I had marked certain of the document referenceswith an X . . . which | suggested were
deadwood in the behaviora and biologicd studies area. | said that the “B” series are * Janus’
series sudies and should also be considered as deadwood.” (“Janus’ was a name of a project
that attempted to isolate and remove the harmful eements of tobacco.) Wells further
recommended that the research, development and engineering department aso should undertake
“to remove the deadwood from the files”

107.  Thus, the Tobacco Companies and their lawyers have misused claims of
attorney-dient privilege to insulate CTR-funded research projects and internal documents from
disclosure to the public and to government officials. This conduct demongtrates the falSity of the
Tobacco Companies' representations that they would jointly fund objective research and report
the results of that research to the public.

H. Beyond 1953: The Continuing Conspiracy to Restrain Trade

1 The" Gentlemen’s Agreement”
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108. Theindustry’s 1953 combination and conspiracy were supplemented and aided
by acommitment jointly to conduct research because of “a generd feding that an industry
gpproach as opposed to an individual company approach was highly desirable.” This approach
was desirable to prevent, among other things, competition on the basis of hedlth-risk
comparisons.

109. Aspart and in furtherance of the agreement not to compete to develop a“safer”

cigarette, there was a “gentlemen’s agreement” among the manufacturers to suppress

independent research on the issue of smoking and health, for the purpose of and with the effect
of regtricting output. Despite increasing market demand, the Tobacco Companies agreed not to
market any safer or dternative products. This output-reduction conspiracy was effected by
suppressing independent research and policing violators, as described below. This conspiracy

was referenced in 21968 internd Philip Morris draft memo, which stated, “We have reason to

bdieve that in spite of gentlemans (5¢) agreement from the tobacco industry in previous years

that at least some of the major companies have been increasing biologica studies within their

own fadilities” This memo aso acknowledged that cigarettes are inextricably intertwined with
the hedlth field, stating, “Most Philip Morris products both tobacco and non-tobacco are directly
relaed to the hedth fied.”

110.  Asindicated by this memo, it was believed within the industry that individud
companies were performing certain research on their own, in addition to the joint industry
“research.”  Some companies viewed the strengthening demand for safer and dternative
products as a potentia future marketing opportunity. But the fundamenta understanding and
agreement remained: That information and activities deemed harmful to the unified, defengve
posture of the indusiry or inconsistent with the norn-competition conspiracy would be restrained,

suppressed, and/or concedled. No company or industry trade organization stood behind the
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“promisg’ defendants had made. As American Tobacco's CEO testified, “[If the hedth studies
are correct], consumers have the right to know whatever is affecting their hedth. | think that's

what, the public hedth agencies and the government have that responsibility.” (Emphesis

added.)

111. The agreement not to compete was explicitly referenced in an October 1964
memorandum entitled “Reports on Policy Aspects of the Smoking and Hedth Situation in
USA.:

Theinforma agreement between TRC members not to make

hedth claims was explained to Philip Marris.

112. Defendants activities in furtherance of the output- restriction/non-competition
combination included restraining, suppressing and concedling research on the hedlth effects of
smoking, including the addictive properties of tobacco products, and restraining, concealing and
suppressing the research and marketing of “safer” cigarettes. Despite the ability to produce
“sofer” cigarettes, the defendants did not market such products, except in limited test markets
because it was understood within the combination that no company would characterize or
promote a product as biologically “ safer.”

113. Likedl dassc catds, defendants policed their conspiracy interndly and
externdly. One member of the conspiracy, U.S. Tobacco, went so far asto terminate an
employee and gpologize to the Big 6 cigarette companies when the employee was quoted in a

New Y ork Post article referring to smokel ess tobacco as less dangerous than smoking. Ernest

Pepples of Brown & Williamson reported thisin a memo, where he wrote that he had been
cdled by UST’ s generd counsdl, Jm Chapin. Pepples stated, “ Chapin says the statements

quoted were unauthorized and do not represent his company’sviews. He has asked me to

extend U.S. Tobacco' s apology to each of the cigarette companies and advised me that the
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individual quoted in the article is no longer employed at U.S. Tobacco. Chapin saysU.S.

Tobacco has ingtituted smoking and hedth seminars throughout the company.” This action is
totaly contrary to the sdf-interest of U.S. Tobacco and is consistent with the conspiracy among
defendants not to compete on the basis of safety and hedlth.

2. Suppression of Liggett’s“ Safer” Cigarette

114.  Inresponse to perceived growing demand, severd companies researched the
possibility of marketing “safer” (less harmful to humans) cigarettes. One of the waysin which
defendants acted in concert to exclude the products from the market and further excluded
potentid new entrants was by patenting the processes for these less harmful products, which they
neither marketed nor licensed to any other actual or potential competitor.

115.  Inresponseto demand, Liggett was one of the defendants successful in
researching and actudly developing aless-biologicaly-active cigarette. However, in response to
retaiation and threats from co-conspirators, Liggett agreed not to market this product after an
gpparent threet of retdiation by another manufacturer.

116. Liggett initiated its“safer” cigarette project, called XA, in 1968. After aminimal
expenditure of only $14 million, Liggett was able, interndly, to proclaim the project asuccessin
1979. By applying an additive of palladium metal and magnesum nitrate to tobacco to act asa
catdyst in the burning process, Liggett found that “[c]igarette tar has been neutrdized,” and that
there was “[n]o evidence for new or increased hazard . . . .”

117. Usng this process, Liggett was able to produce cigarettes “which are believed to
be of commercid quaity.” These cigarettes, however, were never marketed.

118. Liggett abandoned its XA project for the reason, among others, that it faced
retdiation from industry leader Philip Morris if Liggett broke ranks. Another reason for

abandoning the project was fear that the marketing of a“safer” cigarette would be, in essence, a
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confesson that its (and the industry’s) other cigarettes were not safe. Thus, one Liggett
executive wrote thet, “Any domestic activity will increase risk of cancer litigation on existing
products.”

119. James Mold, who was assistant director of research at Liggett during the
development of the “safer” cigarette, the XA project, has provided tesimony including the
following overview of the XA project and its abandonment:

a Mold stated that the XA project produced a safer cigarette. He Stated,
“We produced a cigarette which was, we felt, commercialy acceptable as established by some

consumer tests, which iminated carcinogenic adtivity. . . .” (Emphasis added.)

b. Mold testified that after 1975, al meetings on the project were attended
by lawyers, lawyers collected al notes after the meetings, and al documents were directed to the
law department to maintain the attorney-client privilege. He stated, “Whenever any problem
came up on the project, the Lega Department would pounce upon that in an attempt to kill the
project, and this happened time and time again.”

C. Mold testified that he was at a conference of scientistsin Buenos Aires
prepared to present his research regarding aless harmful cigarette when he received a“frantic
cdl” from lega counsd and was told not to present the paper or issue the pressrelease. Hewas

indructed not to publish hisresultsin the Journa of Preventative Medicine.

d. Mold was asked why Liggett didn’t market a safer cigarette. He
answered, “Well, | can’t give you, you know, a positive statement because | was't in the
management circles that made the decison, but | certainly had a pretty fair ideawhy. . . . [T]hey
fdt that such acigarette, if put on the market, would serioudy indict them for having sold other
types of cigarettes that didn’t contain this, for example.” Also, there was ameeting we held in

... New Jersey at the Grand Met headquarters . . . a which the various legd peopleinvolved
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and the management people involved and mysdf were present. At one point Mr. Dey who at

that time, and | guess dill isthe president of Liggett Tobacco, made the statement that he was

told by someone in the Philip Morris company that if we tried to market such a product that they

would clobber us.” (Emphasis added.)

3. Brown & Williamson’s Effortsto Develop a “ Safer” Cigar ette

120. Brown & Williamson aso developed “safer” cigarettes, which it did not market
despite promising test results because, among other reasons, such efforts would violate the
output-restriction conspiracy. Jeffrey Wigand, aformer vice president for research and
development for Brown & Williamson, has stated that he was ingtructed by the company
president to abandon al efforts to develop a safer product. He has testified that he wastold,
generdly, “That there can be no research on a safer cigarette. Any research on a safer cigarette
would clearly expose every other product as being unsafe and, therefore, present aliability issue
interms of any type of litigation.” Brown & Williamson's Project “ Arid” used a heating, as
opposed to burning, system. Its Project “Janus’ was intended to identify hazardous components
of cigarette smoke so they could be removed.

121. Brown & Williamson also conducted research on tobacco substitutes or
anaogues, as did a number of the other companies. These substitutes were sought as ameansto
duplicate some of the effects of nicotine without toxic or harmful effects. For example, Brown &
Williamson's parent B.A.T. developed “Batflake,” atobacco subgtitute. Laboratory tests
showed that use of “Batflake’ reduced a number (though not al) of the harmful effects of
smoking in direct proportion to the amount used in acigarette. So far asis known, none of the
substitute products was ever marketed in the United States. In 1980, B.A.T. and Brown &
Williamson abandoned the * safer” product search: “ Dangerous area [research into irritation and

smoke inhdation]. Please do not publish or circulate. No more work is needed on biological
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sde” (Emphasisadded.)

122. Despite increasng market demand, such innovative products were not marketed
because of the agreement not to compete; i.e. to restrict output of dternative or safer products.
No other member of the conspiracy broke ranks by competitively marketing products with
improved biologica performance despite individual competitive reasons for marketing such
product: “Within B & W, we have rardly attempted to develop new products specificaly
designed to ddiver low CO [carbon monoxide], except perhaps a prototype of FACT that was
kept ready on aturn-key basisin the event of amarketing need for such product. Thiswas done
through a combination of filter ventilation, cigarette paper permesability, and appropriate cigarette

paper additive. Needlessto say, such need did not arise.” (Emphasis added.)

4, Philip Morris. Avoiding an Industry War

123.  Pnilip Morris also explored research to devel op cigarettes that were “ safer” or,
in the words of one memorandum to the board of directors, had “superior physiologica
performance.” This memorandum noted competitive pressures to produce “less harmful”
cigarettes. However, the memorandum was careful to state that, “[o]ur philosophy is not to start
awar, but if war comes, we aim to fight well and towin.” Philip Morris never broadly marketed
such a safer cigarette. Its documents recognize the strong market demand and state that “ after

much discussion we decided not to tdll the physiologica story which might have appeded to a

hedlth conscious segment of the market. The product as test marketed didn’t have good taste

and consequently was unacceptable to the public ignorant of its physiologica superiority.”

Subsequently, taste was improved, and Philip Morris attempted to promote the product.

However, “The imposition of FTC rules and the industry advertisng code took the starch out of
the program .. ..” (Emphasis added.)

5. Reynolds's“ Safer” Product
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124. Reynolds dso developed an dternative product that had reduced physiologica
consequences (see below). Except for a brief test in severd cities, Reynolds did not market its
safer product, “Premier,” because of the conspiracy.

6. Thelndustry Position on “ Safer” Cigar ettes

125. Infurtherance of their illegal combination and conspiracy, defendants collectively
denied that a“ safer” cigarette could be produced.

126. A memorandum authored by an attorney at Shook, Hardy confirmed that there
was an industry-wide position regarding the issue of a safer cigarette.

127.  The 1987 memorandum was written in the context of the marketing by R.J.
Reynolds of a smokeless cigarette, Premier, which heated rather than burned tobacco. The
Shook, Hardy attorney wrote that the smokeless cigarette could “ have significant effects on the
tobacco industry’ sjoint defense efforts’ and that “[t]he industry position has dways been that
there is no dternaive design for a cigarette as we know them.” The atorney aso noted,
“Unfortunately, the Reynolds announcement . . . serioudy undercuts this component of industry’s
defense” Thisfundamental position of the “indusiry” defense had been identified much eerlier.
In 1970, David Hardy of the Shook, Hardy firm wrote to DeBaun Bryant, generd counsd at
Brown & Williamson, expressing concerns about some of the industry research into dternative
products. In critiquing the minutes of a conference, he stated: “It is our opinion that Satements
such as [references to research into safer products, products which are less biologicaly active,
and to hedthy cigarettes] condtitute ared threat to the continued successin the defense of
smoking and hedlth litigation. Of course, we would make every effort to explain such statements
if we were confronted with them during atrid, but | serioudy doubt that the average juror would
follow or accept the subtle ditinctions and explanations we would be forced to urge. . . .

[E]mployeesin both companies [Brown & Williamson and British American Tobacco] should be
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informed of the possible consequences of careless statements on this subject.”

128.  All defendants were keenly aware of the risk to the indudtry if any of them sought
a comptitive advantage by developing and marketing a“safer” product. The risk was avoided
by agreeing not to compete on that basis. As oneindustry representative testified: “[A]lsa
company, we cannot position our products as being hedlthy. We ve dready agreed that they are
arisk factor [the agreement referenced is the industry’ s acceptance of the warning labels on

cigareite packages]. [W]e wouldn't run any advertising that positions any of our products as

being hedthier than others”
7. Suppression of the R.J. Reynolds“ M ouse House” Resear ch

129. For aperiod of timein the late 1960s, R.J. Reynolds had a state- of-the-art
laboratory in Winston- Salem nicknamed “the mouse house” Here, scientists conducted
research with mice, rats, and rabbits and began to uncover promising avenues of investigation
into the mechanisms of smoking-related diseases. 1n 1970, this entire research divison was

disbanded in one day, and dl 26 scientists were fired without notice. Months before the firings,

company attorneys had collected dozens of research notebooks, sill undisclosed, from the

biochemigts.

8. Suppression of Philip Morris Research on Nicotine Analogues

130. Intheearly 1980s, researchersworking at a Philip Morris [aboratory in
Richmond worked to develop a synthetic form of nicotine that would avoid its cardiovascular
complications. However, in April 1984, the company abruptly shut the [aboratory, fired the
researchers and threatened legd action if they published their work.

131. Theresearch was conducted by Victor J. DeNoble and his colleague Paul C.
Méee, who remained silent about their work under confidentiaity agreementsimpaosed by Philip

Morris until testifying in 1994 before a congressond committee in Washington.
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132. Theresearch was S0 secretive that laboratory animas were brought in at night,
under cover. The researchers discovered that nicotine demonstrated addictive qualities, and that
the animds sdf-administered the substance, pressing levers to obtain nicotine. The researchers
also discovered nicotine andogues, which are artificia versons of nicotine. These andogues
affected the brain much like nicatine. But the analogues did not seem to produce the harmful
cardiovascular effects of nicotine. Thus, rats usng the andogue behaved as if they had anicotine
“high” but did not show signs of heart distress such asrapid heart best.

133. By 1983, the research was becoming particularly problematic. A number of
persona-injury cases had been filed againg the industry, with nicotine dependence a criticd
issue. In June 1983, DeNoble was caled to the Philip Morris headquartersin New Y ork to
brief top executives. Following the meeting, company lawyers visited the lab and reviewed
research notebooks. There were discussions of shifting the research out of the company,
perhaps to DeNoble and Mele as outside contractors or to alab in Switzerland, to distance
Philip Morris from the results.

134. Findly, in April 1984, the researchers were abruptly told to halt their work, kill
al rats and turn in their security badges. The researchers also were forced to withdraw a paper
on the addictive qudities of nicotine, even after it had been accepted for publication by a
scientific journd.

l. Higtory of Industry Knowledge that Smoking is Har mful

135. Even before defendants represented in the “Frank Statement” that “thereisno
proof that cigarette smoking is one of the causes’ of lung cancer, an industry researcher had
reported the contrary.

136. Asearly as1946, Lorillard chemist H.B. Parmele, who later became vice

president of research and amember of Lorillard’ s board of directors, wrote to his company’s
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manufacturing committee:

Certain scientists and medica authorities have clamed for many

years that the use of tobacco contributes to cancer development

in susceptible people. Just enough evidence has been presented

to judtify the possibility of such a presumption.

137.  After the 1954 Frank Statement, the Tobacco Industry promptly breached its
assumed duty to report objective facts on smoking and hedlth. As evidence mounted that
cigarette smoking causes cancer and other diseases — both through industry research and truly
independent studies — the Tobacco Industry continued publicly to represent that nothing was
proven againg smoking. Interna documents, however, show that the truth was very different.
The Tobacco Companies knew and acknowledged among themsdlves the veracity of scientific
evidence of the hedlth hazards of smoking, and at the same time suppressed such evidence
where they could and attacked it when it did appear.

138. Internd cigarette industry documents reved, for example:

a A 1956 memorandum from the vice president of Philip Morris's
research-and-devel opment department to top executives at the company regarding the
advantages of ventilated cigarettes stated: “ Decreased carbon monoxide and nicotine are related
to decreased harm to the circulatory system as aresult of, smoking. . . . Decreased irritetion is
desirable . . . asapartia eimination of a potentid cancer hazard.”

b. A 1958 memorandum from a Philip Morris researcher to the company’s
vice president of research, who later became a member of its board of directors, stated “the
evidence. . . isbuilding up that heavy cigarette smoking contributes to lung cancer either done or
in associaion with physicad and physiologicd factors. . . .~

C. A 1961 document presented to the Philip Morris research-and-

53



development committee by the company’ s vice president of research and development included
a section entitled “Reduction of Carcinogensin Smoke.” The document States, in part:

To achieve this objective will require a mgor research effort,
because Carcinogens are found in practicaly every class of
compoundsin smoke. Thisfact prohibits complete solution of
the problem by diminating one or two classes of compounds.

The best we can hope for isto reduce a particularly bad class,
i.e., the polynuclear hydrocarbons, or phenals. . . .

Flavor substances and carcinogenic substances come from the

same classes, in many instances.

d. A 1963 memorandum to Philip Morris' s president and CEO from the
company’ s vice presdent of research describes a number of classes of compoundsin cigarette
smoke which are “known carcinogens.”  The document goes on to describe the link among
smoking, bronchitis and emphysema

Irritation problems are now receiving greeter attention because

of the genera medica belief that irritation leads to chronic

bronchitis and emphysema. These are serious diseases involving

millions of people. Emphysemanis often fatd ether directly or

through other respiratory complications. A number of experts

have predicted thet the cigarette industry ultimately may bein

gregter trouble in this area than in the lung cancer field.

e A 1961 “Confidentia” memorandum from the consulting research firm
hired by Liggett to do research for the company states:

There are biologically active materids present in cigarette
tobacco.



139.

They are: a) cancer causng
b) cancer promoting
C) poisonous

d) dimulating, pleasurable, and flavorful.
f. A 1963 memorandum from Liggett's consulting research firm dates:
Basicaly, we accept the inference of a causd rdationship
between the chemica properties of ingested tobacco smoke and
the development of carcinoma, which is suggested by the
detigtical association shown in the studies of Doll and Hill, Horn,
and Dorn with some reservations and qualifications and even
esimate by how much the incidence of cancer may possibly be
reduced if the carcinogenic matter can be diminished, by an
appropriate filter, by agiven percentage.

Theseinternd Liggett documents sharply contrast with the information Liggett

provided to the Surgeon Genera in 1963. Liggett withheld from the Surgeon Genera the views

of its researchers and consultants thet the evidence shows cigarette smoking causes human

disease. A “Draft of an Outline for a Background Paper on the Smoking Problem to be Used in

Connection with a Presentation of Arguments Before the Surgeon Generd’s Committeg” states:

a “All Types of Smoking are Associated with Increased Mortality from al

causescombined. .. .”

b. “For cigarette smokers who smoke regularly, excess mortaity increases

with current number of cigarettes smoked. . . ”

C. “Lung cancer extremdy rare anong nonsmoke's. . . ."
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d. As “reported by Hammond . . . Excess Mortdlity [is] (1) higher for

cigarette smokers than others and (2) increases with daily cigarette consumption”

e “For both sexes, dl chronic respiratory diseases, chronic bronchitis,

irreversble obstructive lung diseases . . . increased in prevalence with increasing current amount

of smoking.” (Emphasisinorigind.)

140. Thereport Liggett presented to the Surgeon Generd did not contain any of these

conclusions and instead focused on dternative causes of disease, such asair pollution, coffee and
acohol consumption, diet, lack of exercise and genetics. Liggett criticized the known Satistica
association between smoking and mortality and various diseases as based upon “unreliably
conducted” studies and “inadequately andlyzed” data. The Liggett report concluded that the
association between smoking and disease was inconclusive and due to other factors
coincidentally associated with smoking.
141.  Philip Morris dso concedled from the public its actud views of the research

conducted outsde the influence of the industry. A 1971 memorandum written by
Dr. H. Wakeham, then vice president of research and development, discussed a recent study
that found cigarette-smoke inhalation caused lung cancer in beagles:

1970 might very properly be cdled the year of the beagle. Early

in the year, the American Cancer Society announced that they

had finaly demongtrated the formation of lung cancer in beagles

by smoke inhaation in the now infamous Auerbach and

Hammon study. | am sure dl of you have reed extensively about

thisin the newspapers, how the industry asked to have

independent pand of pathologists review the histologica sections

showing cancer, how the Society refused, how generdly the
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ACS was put on the defensive, how publication was refused by
two medicd journas and how the story was changed somewhat
by thetime it was published . . . .

142.  The memorandum goes on to describe how the industry publicly dismissed the
mice cancer studies, such as the 1953 Wynder research. Dr. Wakeman explained that “mouse
skinisnot human lung tissue,” “smoke condensate has different chemical compaogtion from
inhded smoke,” and “painting is not the method of gpplication practised by human smokers”

143.  In contrast to the mice studies, however, Dr. Wakeman continued:

The logicad extengon of these objections is that an inhaation test
in which an anima bresthed smoke like a human would be a
better modd system. Presumably, in such atest, the formation
of lung cancersin the test anima would be strong evidence for
the cigarette causation hypothesis. That iswhy the beagle test
was acritical one. . . . So thetest was not conclusive. But it was
alot closer than skin painting.

The strong opposition of the industry to the beegle test is

indicative of a new more aggressive stance on the part of the

industry in the smoking and hedlth controversy. We have gone

over fromwhat | have called the “vigorous denia” gpproach, the

take it on the chin and keep quiet attitude, to the strongly voiced

opposgition and criticiam. | persondly think this counter-

propaganda s a better stance than the former one.

144.  Taken together with the interna acknowledgments of cigarette smoking asa

cause of human disease, this memorandum from a senior Philip Morris researcher demondrates
that the 1954 Frank Statement representations were deceptions, and that the cigarette industry

promptly breached the duties it had undertaken. Far from “accept[ing] an interest in peopl€'s

57



hedlth as a basic respongbility, paramount to every other consideration in our busness’ and
“coopera[ing] closely with those whose task it isto safeguard the public hedth,” the cigarette
industry approach was to deny and attack with “ counter-propaganda’ the mounting evidence
that smoking caused human disease — evidence that the indusiry plainly viewed interndly as
accurate.

145. Recently, aseries of Brown & Williamson documents was publicly disclosed thet
et forth the far-ranging deceptions of that company in particular, and of the industry in generd
with respect to the harmful effects of smoking.

146. Brown & Williamson, like the other manufacturers, was aware early on of the
dangers of cigarettes. Indeed, a Brown & Williamson review of published statistical research,
including the 1952 report by Dr. Dall, noted that the studies offered “frightening testimony from
epidemiologicd sudies.”

147. By 1957, one of Brown & Williamson's British affiliates, which conducted much
of the hedlth research for the U.S. company, was using the code-name “zephyr” for cancer. For
example, in aMarch 1957 report, the British affiliate stated, “ As aresult of severd datistical
surveys, the idea has arisen that there is a causa relation between zephyr and tobacco smoking,
particularly cigarette smoking.”

148. In 1962, Brown & Williamson's Londonbased parent company conducted a
meeting of its worldwide subsidiariesin Southampton, England. A transcript of the meeting
reveds the following remarks

a One researcher stated that “smoking is a habit of addiction” and that
“[n]icotineis not only a, very fine drug, but the technique of adminigtration by smoking has
considerable psychologica advantages.” (Severd yearslater, in 1967, the researcher admitted

that the company “isin the nicotine rather than the tobacco industry.”)
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b. Another research executive “thought we should adopt the attitude that
the causdl link between smoking and lung cancer was proven because then at least we could not
be any worse off.”

C. Another researcher stated that “no industry was going to accept thet its
product was toxic, or even bdieve it to be so, and naturally when the hedlth question was first
rased, we had to start denying it at the P.R. level. But by continuing that policy, we had got
oursaves into a corner and left no room to maneuver. In other words, if we did get a
breakthrough and were able to improve our product, we should have to about-face, and thiswas
precticadly impossible a the P.R. levd.”

d. The chairman of Brown & Williamson's British affiliate Sated thet it
“was very difficult when you were asked as chairman of atobacco company to discuss the hedlth
question on televison. Y ou had not only your own business to consider but the employees
throughout the industry, retailers, consumers, farmers growing the lesf, and so on. And you were
in much too responsible a position to get up and say, | accept that the product which we and dl
our competitors are putting on the market gives you cancer, whatever you might think privately.”

e The chairman dso stated that if the company manufactured safer brands,
“how to judtify continuing the sdle of other brands? . . . It would be admitting that some of its
products aready on the market might be harmful. Thiswould create a very difficult public
relaions Stuation.”

149. Thenext year, 1963, Brown & Williamson engaged in an interna debate over
whether to disclose what it knew about the adverse effects of smoking to the Surgeon Generd,
who was preparing hisfirst officid report on cigarettes. It was decided that its information would
not be disclosed. Some of the documents generated by Brown & Williamson as part of this

process were shared with its London-based parent company, as well as other cigarette
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manufacturers and the TIRC/CTR. Addison Y eaman, who was then genera counsdl a Brown
& Williamson and who authored some of the mogt critical memoranda from thistime,
subsequently became a director of the CTR.

150. Yeaman wrotein a1963 andyss that:

a “[N]Jicotineis addictive.”

b. “We are, then, in the business of sdling nicatine, an
addictivedrug. . .”

C. Cigarettes “cause, or predispose, lung cancer . . .”

d. “They contribute to certain cardiovascular disorders. . "

e “They may wdl betruly causative in emphysema, etc.”

151. Yeaman suggested that Brown & Williamson “accept its respongibility” and
disclose the hazards of cigarettes to the Surgeon General. He noted that this would alow the
company to openly research and develop a safer cigarette.

152.  Yeaman warned, however, that one danger of candid disclosure was that jurors
would learn that the cigarette companies knew of the hazards of their products and had the
means to make safer cigarettes— but didn’t. 'Y eaman noted that this might cause an “emotiona
reection” in jurors. Ultimately, Y eaman's suggestion for full disclosure was regjected.

153.  Subsequently, Brown & Williamson continued to conduct and conced biologicd
research. Some of these research projects confirmed causation between tobacco use and health
hazards.

154.  The more sengtive research was often undertaken by Brown & Williamson's
British ffiliate, acting on behaf of both companies. Much of the work was performed at a

British laboratory cdled Harrogate, which performed work for a number of cigarette
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manufacturers, and some of this research was shared with these other companies and the
Tobacco Indtitute.

155.  From 1965 to 1978, Battelle Memoria Laboratory conducted experiments for
BATCO under the code name “Project Janus’ The Battelle lab experiments used mouse skin
paintings to determine the carcinogenicity of tobacco. These reports repeatedly found that
tobacco caused tumors when painted on the skin of mice:

a A 1971 “Survey of the Janus Mouse Skin Painting Experiments’
reported that more than 80 percent of the mice exposed to a blend of flue core tobacco
developed tumors.

b. A 1973 Janus Report shows 50 percent or more of the mice developing
tumors.

C. While publicly beittling the use and importance of mouse skin painting,
BATCO in a1970-71 “Project Janus Annua Report” conceded that mouse skin painting is
likely to remain an important recognized test of carcinogenesis.

156. Brown & Williamson aso attempted to develop a safer cigarette or, in the words
of an interna document, “a device for the controlled administration of nicotine” There were a
least two safer cigarette projects, Project Arid, which focused on heating rather than burning
tobacco; and Project Janus, which focused on isolating and removing the harmful € ements of
tobacco. At least some of the work was performed by Battelle Laboratories in Frankfurt. By
the end of the 1970s, however, in a pattern that was repested throughout the industry, Brown &
Williamson closed its research labs and halted work on a safer cigarette.

J. Industry Knowledge of the Addictive Nature of Nicotine
1. Industry Statements and Documents Reveal the Tobacco Companies

L ong-Standing Knowledge that Nicotineis a Powerful and Addictive
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Drug

157. Asadleged above, the defendants continue to deny and conceal that tobacco
products are addictive while secretly manipulating levels of nicotine to increase or maintain
addiction. The evidenceis clear that the Tobacco Industry has known and hidden for decades
that tobacco products are addictive.

158.  Numerous Tobacco Company documents contain statements by company
researchers and executives acknowledging that nicatineis, in fact, addictive. For example, more
than thirty years ago, a report was completed for BATCO that specificaly addressed the
mechanism of nicotine addiction in smokers. The researchers concluded that chronic intake of
nicotine, such as that which occursin regular smokers, crestes a need for ever-increasing levels
of nicotine to maintain the desired action: “[u]nlike other dopings, such as morphine, the rate of
increasing demand for greater dose levelsisrdatively dow for nicotine” The report continues:

A body left in this unbaanced state craves for renewed drug
intake in order to restore the physologicd equilibrium. This
unconscious desire explains the addiction of the individud to
nicotine.

159. Internd Tobacco Company documents reved that dl of this research has
convinced company researchers and executives that nicotine in tobacco functions as a drug with
powerful psychoactive effects. For example, in 1962, even before much of this research had
been completed, Charles Ellis, of BATCO, expressed his view that nicotine in tobacco functions
as adrug much like gimulants and tranquilizers:

It ismy conviction that nicotine is a very remarkable beneficent

drug that both helps the body to resist externa stress and dso

can as aresult show a pronounced tranquilising effect. You are
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al awvare of the very great increase in the use of atificid
contrals, stimulants, tranquilisers, deeping pills, and it isafact
that under modern conditions of life people find that they cannot
depend just on their subconscious reactions to meet the various
environmenta grains with which they are confronted: they must
have drugs avallable which they can take when they fed the

need. Nicotineisnot only avery fine drug, but the techniques of

adminidration by smoking has consderable psychologica

advantages and a built-in control againg excessve absorption

(Emphasis added.)

160.  In the decades that followed this statement, BATCO and Brown & Williamson
held many research conferences, some of which were devoted entirely to discussng nicotine's
pharmacologica effects. The records of these conferences demonstrate that, at dmost every
conference, Tobacco Company officids from around the world discussed the results of research
on nicotine pharmacology and agreed that nicotine had been shown to have pharmacol ogical
effects on tobacco users.

161. Researchersand executives from the other mgor Tobacco Companies and
associated with the CTR have dso made statements revealing their knowledge that nicotineisa
psychoactive drug. For example, the authors of aresearch paper funded by the CTR reporting
on the “beneficid” pharmacologica effects of nicotinein cigarettes said that “[n)icotine is
recognized as the primary psychoactive compound in cigarette smoke.”

162. Morethan 30 years ago, in 1962-63, BATCO received the results of its Project
HIPPO study (HIPPO | and HIPPO 1), the aim of which was to “understand some of the

activities of nicotine— those activities that could explain why smokers are so fond of their
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habit.” A second purpose of the Project HIPPO study was to compare the effects of nicotine
with those of then-new tranquilizers, “which might supersede tobacco habits in the near future.”
Thus, these researchers believed that nicotine- containing tobacco and tranquilizers were used for
the same purposes by consumers.

163. The Project HIPPO reports were disseminated to Brown & Williamson officids.

The exchange of information between BATCO and B&W isimportant because it demongtrates
B&W's awareness of the results of studies such as Project HIPPO, which was just one of a
number of studies commissioned by BATCO to study nicotine' s physiologicd and
pharmacological effects. For example, a 1980 report addresses the critical role of nicoting's
drug effects.

Nicotineis an extremely biologicaly active compound capable of

eliciting arange of pharmacologica, biochemicd, and

physiologica responses. . . . In someingances, the

pharmacologica response of smokersto nicotineis believed to

be respongble for an individua’ s smoking behavior, providing

the motivation for and the degree of satisfaction required by the

smoker.

164. The BATCO documents include not only some of the research reports
themsdves, but aso summaries or minutes of numerous BATCO research and development
(“R&D”) mestings at which nicotine' s drug effects and importance to the indusiry were
discussed. These papers demongrate both the consistency and the extent of the industry’s
interest in and knowledge of nicotine as the primary pharmacologica agent in tobacco. For
example, a a1974 BATCO Group R&D Meeting, it was noted that:

Nicotine (which has been assumed to be the main
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pharmacologicdly active component in smoke) may act in a bi-
phasic manner, either as a simulant (CNV increase) or
depressant (CNV decrease).

165. Subsequent BATCO research conferences offer equally reveding statements
about the drug effects of nicotine. A BATCO Group R&D Smoking Behavior-Marketing
Conference held in 1984 focused dmogt entirely on the role of nicotine pharmacology in
smoking. Summaries of the presentations at that conference include numerous references to the
pharmacologica effects of nicotine and the importance of these effects in maintaining tobacco
use. For example, one presentation included the following observation:

Smoking is then seen as apersona tool used by the smoker to
refine his behavior and reactions to the world at large.

It is gpparent that nicotine largely underpins these contributions

through its role as a generator of centrd physologicd arousa

effects which express themsdlves as changes in human
performance and psychologica well-being. (Emphasis added.)
166. Another BATCO conference focusing on nicotine was held in 1984. One of the
presentations was characterized by a Brown & Williamson officid:
The presentation was concerned with summarizing and outlining the

centra role of nicotinein the smoking process and our business

generdly. . .. Therearetwo areas of nicotine action that are of primary
importance: (i) to identify to what extent the pharmacologica properties
or responses to nicotine are influenced by blood and tissue levels of
nicatine. (i) what is the Sgnificance and role of nicotine in diciting the

impact response and upper respiratory tract responses. . . (Emphasis
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added.)

167.  Philip Morris researchers conducted extensive research on nicotine
pharmacology from the late 1960s until at |least the mid-1980s. The nature and magnitude of the
research, aswell as statements made in internal documents, show that the Philip Morris
researchers strongly believed that nicotine has potent psychoactive effects and that these effects
provide a primary motivation for smoking. In 1974, Philip Morris researchers began a sudy
designed to test their theory that hyperkinetic children take up smoking in adolescence because
nicotine may perform the same pharmacologica function as prescription medications used to
treat hyperkiness:

It has been found that amphetamines, which are strong
gimulants, have the anomalous effect of quieting these children
down ... Many children are therefore regularly administered
amphetamines throughout grade school years. ... We wonder

whether such children may not eventudly become cigarette

smokersin ther teenage years as they discover the advantage of

sdf-gimuldion vianicatine. We have aready collaborated with

alocd schoal sysem inidentifying some such children in the
third grade. (Emphasis added.)

168. More than three decades ago, in 1961, a presentation by Dr. Hmut Wakeham,
asenior Philip Morris research scientis, to the company’ s Research and Devel opment
Committee noted that:

Low nicotine doses stimulate, but high doses depress functions
... Itisdaso recognised that smoking produces pleasurable

reactions or tranquility, and that thisisdue at least in part to
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nicotine. . . .

169. Dr. Wakeham aso noted that “ nicotine is believed essentid to cigarette
acceptability,” aview later restated by William Dunn, J., another high-ranking Philip Morris
officia. In summarizing a 1972 conference sponsored by the Council for Tobacco Research,
Dr. Dunn reported:

Most of the conferees would agree with this propogtion: The

primary incentive to cigarette smoking is theimmediate sdutary

effect of inhaled smoke upon body function (Emphasis added.)

170.  After describing “the physiologica effect” as “the primary incentive’ for smoking,
Dr. Dunn continued:

The mgjority of the conferees would go even further and accept
the proposition that nicotine is the active congtituent of cigarette
smoke. Without nicotine, the argument goes, there would be no
smoking. Some strong evidence can be marshdled to support

this argument:

1) No one has ever become a cigarette smoker by smoking
cigarettes without nicotine.

2) Mo of the physiological responses to inhaled smoke have
been shown to be nicotine-related.

3) Despite many low nicotine brand entries in the market place,
none of them have captured a substantia segment of the market
... (Emphasis added.)
171. A 1971 secret internd report distributed to Philip Morris executives showed that
tobacco executives knew the powerfully addictive nature of nicotinein cigarettes. The report
studied persons who had tried to stop smoking and concluded that only 28 percent of those who

tried to quit were till non-smokers eight months later:
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Even after eight months quitters were gpt to report having
neurotic symptoms, such as feding depressed, being restless and
tense, being ill-tempered, having aloss of energy, being apt to
doze off. They were further troubled by congtipation and weight
gains which averaged about five pounds per quitter .. . Thisis
not the happy picture painted by the Cancer Society’ s anti-
smoking commercia which shows an exuberant couple leaping
into the air and kicking their heels with joy because they’ve
kicked the habit. A more gppropriate commercid would show a
restless, nervous, congtipated husband bickering vicioudy with
his bitchy wife who is nagging him about his dothful behavior and
growing wadline.

172.  Inaresearch paper funded by the CTR, reporting on the “beneficid”
pharmacologica effects of nicotine in cigarettes, the authors sad:

Nicotine is recognized as the primary psychoactive compound in
cigarette smoke.

173. Many other industry documents refer to the centrd role of nicotin€' s drug effects
for smokers and, therefore, for theindusiry. Nicotine is repeatedly identified as a primary reason
consumers smoke or use other nicotine-containing products. A “Proposal for Low Ddlivery
Project for B&W” prepared by a B&W marketing firm in the late 1970s contained the following

satement that a sufficient dose of nicotineis essentia to sal cigarettes and, implicitly, to maintan

market share based on nicotine addiction

Current market trends clearly indicate amgjor trend toward

low-tar brands dthough current “ultra’ low “tar” brands have
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had limited success because of ther failure to ddiver inthet if a
saisfying, low-nicotine cigarette were to be developed, it could
represent an effective means of withdrawal. . . with severe

implications for long-term market growth. (Emphasis added.)

174. A 1976 BATCO Conference on Smoking Behavior further underscores tobacco
industry researchers awareness of the fundamenta importance (to the huge mgority of smokers)
of nicotine' s effects on the brain:

Someingght into the likely benefits of smoking follows from a
condderation of the properties of nicatine, which is consdered

to be the reinforcing factor in the smoking habit for at least 80%

of smokers. . . (Emphasis added.)

175. In 1988, during the case Cipallone v. Liggett, Josgph Cullman 111, former CEO

of Philip Morris, testified asfollows:

Q: Let me ask you the question, then, Mr. Cullman. |s
nicotine adrug?
A: Wil it's so described in every book on pharmacol ogy.

Q: So then you agree that it' sadrug?
A: | have no reason to disagree with books on pharmacology.
176. A memorandum from a Philip Morris officia in 1980 confirms the company’s
view that nicotine' s pharmacologicd effects on the central nervous system are criticd to the
tobacco industry’ s success.

Nicotine is a powerful phermacologica agent with multiple Stes

of action and may be the most important component of cigarette

amoke. Nicotine and an undersianding of its properties are
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important to the continued well being of our cigarette busness

sncethis dkaoid has been cited often as the reason for smoking
and theories have been advanced for nicotine titration by the
smoker. Nicotine is known to have effects on the central and
peripherd nervous system as well asinfluencing memory,
learning, pain perception, response to stress and level of arousd.
(Emphasis added.)

177. Despite the 1994 sworn testimony of tobacco CEOs that nicotine is not
addictive, it is dear that high-ranking Tobacco Company officids have repeatedly acknowledged
that nicotine is addictive and that thisis the reason why people use tobacco.

178. The smokeless tobacco industry aso recognizes that amost al consumers use
tobacco products to obtain the pharmacological effects of nicotine. The senior vice-president for
marketing of U.S. Tobacco wrote in a 1981 letter on new product devel opment:

Havorwise we should try for innovation, taste and strength,

nicotine should be medium . . . Virtudly al tobacco usageis

based upon nicotine, “the kick,” satisfaction. (Emphasis added.)

179.  Incontrast, Thomas E. Sandefur, former CEO of Brown & Williamson, testified
before Congress that nicotine was not addictive and that B& W scientists had concluded that
none of B& W’ sresearch indicated that nicotine was addictive. These statements were false as
decades of BATCO and B&W research indicated exactly the opposite. Sandefur further
tedtified that “nicotine is a very important condituent in the cigarette smoke for taste” In fact,
nicotine tastes bad, and the industry has conducted hundreds of tests to find amethod of
increasing nicotine without injecting abad taste. Sandefur, by making this statement, was
continuing the industry’ s misrepresentation concerning nicotine.
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2. Long-Standing I ndustry Awar eness of the Difficulty SmokersHavein
Quitting Under scor es the Tobacco Industry’s Knowledge of Addiction
180. The strongest evidence of the addictive power of nicotineisthe fact that a
ubstantial mgority of smokers (75 percent to 85 percent in most surveys) say they would like to
quit, and that they are concerned for their hedlth, yet avast mgority of those who attempt to quit
are unableto do so. Thefallure rate of people who attempt to stop or reduce smoking is

dramatic, even in the face of life-threatening, tobacco-related illnesses. Thus, even after a heart

attack or lung cancer surgery, approximetely one-haf of survivors return to smoking within one

year. A study of drug use by high school seniors conducted annudly by the University of
Michigan shows that of high school seniors who smoke, more than half have tried unsuccessfully
to quit. Follow-up surveys show that eight years later three of four are sill smoking, and those
gtill smoking are smoking more heavily. Asaresult of these characteristics and others, the
federa Food and Drug Adminigtration in 1995 found that “ nicotine satisfies the classic criteriafor
an addictive substance.”

181. The Tobacco Companies are aware of the large number of smokers who have
tried to quit using tobacco, and of the very smal number who actudly succeed. The evidence
known to the Tobacco Companies about smokers unsuccessful attempts to quit shows that the
Tobacco Companies know that alarge percentage of their market consists of people who
demondtrate one of the characteristic features of addiction.

182. Thegreat difficulty smokers experience when they try to quit was conceded by
Joseph F. Cullman 111, the former Philip Morris CEO. Mr. Cullman was caled asawitnessin
the Cipallone lawsuit and gave the following answersin response to questions from one of the
plantiff’s attorneys.

Q. But it isdifficult [to quit]?
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A. That'swhat it says here and I'm not disagreeing with it.
Q. They said it was very difficult. Do you agree with that?

A. | would sy it s difficult.

Q. And it' s difficult for the vast mgjority of smokers, you would
agree with that, too, would you not?

A. That's a question of semantics. What' s the vast
magority? A lot of smokers have a hard time quitting.

Q. Let's see, most smokers have atough time giving up
cigarettes?

A. Wdl, if they didn’t, there would be many fawer snokers than there are

today. (Emphasis added.)

183. A presenter responsible for summing up the results of cessation sudies at a 1984
BATCO conference agreed that, while alarge percentage of smokers do not want to smoke,
most of those smokers fed compelled to continue to smoke:

Although intentions and attempts to quit are relatively high (30-

40% of smokers[in agiven year]), the actud successrate of

quitting isrelatively low and sable.
It was thus well known to the participating companies that a very large percentage of thelr
customers were smoking not out of choice but because they could not quit.

184. Other defendants dso understand that many of their consumers would like to
quit but are unable to do so. A Philip Morris researcher who studied a*“cold turkey” campaign
in the small town of Greenfield, lowa, in 1969 reported that those who successfully quit smoking

over the long term are amuch smdler group than those who would like to quit and who attempt
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to quit. The researcher cited the findings of Hunt and Matarazzo in proposing that most attempts
to quit smoking are not long-lagting: “[1Jn summarizing many reports of long-term quitting using
various techniques, [the authors] show that the percentage of nonrecidivists [successful quitters]
decreases as afunction of time. . . in anegatively accderated fashion.” The Philip Morris
researcher found that in Greenfield only 28 percent of those smokers who agreed to quit as part
of the cold turkey campaign were sill not smoking after 7 months. The researcher then

observed that the smal number of Greenfield residents who managed to stay off cigarettes for
more than 7 months was, based on other published reports of success rates for quitting smoking,
about average.

185. Theresearcher aso described findings that revedled in part why it is so hard for
smokersto quit. He reported that smokers who quit for more than 7 months continued to suffer
avaiety of adverse effects rdaed to quitting, including weight gain, restlessness, depression, ill-
temper, condtipation, nervous mannerisms, and loss of energy. These are some of the classc
symptoms of nicotine withdrawal, described earlier.

186. Market-research documents also show that the Tobacco Companies have
conducted research in quitting behavior and have documented the reasons why people quit and
why they fall to quit, despite adesreto do so. A market research firm reporting on a survey of
smokers views about the hedlth implication of smoking observed:

aminority expresses a resentment about the addictive aspects of
smoking. Being “out of control,” unable to quit causesthem to
fed somehow unworthy. . . . Nicotineisusudly singled out as
the culprit here. However, even these smokers would be
reluctant to give up the satisfaction dementsin smoking. So they
areinaquandry [dc].
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Another market-research firm reported its findings about the inahility of young smokersto quit
when they want to:

However intriguing smoking was at 11, 12 or 13, by the age of

16 and 17 many regretted their use of cigarettes for hedth

reasons and because they fed unable to stop smoking when they

want to.

187. Thefact that many smokers smoke even though they do not enjoy smoking is
conceded in a candid marketing research document prepared for Imperial Tobacco Ltd., which
reported that it is particularly difficult to sall cigarettes by “trading on the positives’ because the
industry is*vexed by the unique problem that users of the category do not necessarily like the
product.” Another document reports that many smokers of ultra-|ow-tar-and-nicotine cigarettes
want to quit and “refer to their behavior in terms of satisfying a craving while smokers of stronger
cigarettes tak about taste and satisfaction.”

188. Insummary, the Tobacco Companies data show that usersfind it extremely
difficult to quit smoking and that many tobacco users would quit if they could. Their dataadso
show that, of those smokers who try to quit, only a smal percentage succeed permanently.
Consequently, tobacco manufacturers are aware that, of the customers who try to quit, alarge
percentage are unsuccessful and continue to buy and use tobacco products, in large part to
satisfy their dependence on nicotine-containing tobacco. Despite this overwheming knowledge,
the defendants have misrepresented and suppressed the truth regarding nicotine and addiction.
Ingteed, they have fdsdly daimed that thisis Smply amatter of individua choice.

K. Suppression and Concealment of Resear ch on Nicotine Addiction
189. Defendants, rather than fulfilling their promise to the public to disclose materid

information about smoking and hedlth, chose a course of suppression, concedl ment, and
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disnformation about the true properties of nicotine and the addictiveness of smoking.

190. For example, Philip Morris hired Victor DeNoble in 1980 to study nicoting' s
effects on the behavior of rats and to research and test potentia nicotine analogues. DeNoble, in
turn, recruited Paul C. Mele, abehaviord pharmacologist. DeNoble and Mele discovered that
nicotine met two of the halmarks of potentia addiction — sdf-administration (rats would press
leversto inject themsalves with a nicotine solution) and tolerance (a given dose of nicotine over
time had a reduced effect).

191. However, Philip Morrisingructed DeNoble and Méele to keep their work secret,
even from fellow Philip Morris scientists. Test animals were ddlivered at dawn and brought from
the loading dock to the laboratory under cover.

192. DeNoblewas later told by lawyers for the company that the data he and Mee
were generating could be dangerous. Philip Morris executives began talking of killing the
research or moving it outsde of the company so Philip Morris would have more freedom to
disavow the results. DeNoble recdled that Philip Morris discussed severd possible scenarios,
including having DeNoble and Méee leaving the company payroll and continuing as contractors,
and shifting their work to alab in Switzerland.

193.  InAugust 1983, Philip Morris ordered DeNoble to withdraw from publication a
research paper on nicotine that had already been accepted for publication after full peer review

by the journal Psychopharmacology. According to DeNoble, the company changed its mind

becauseit did not want its own research showing nicotine was addictive or harmful to
compromise the company’ s defensein litigation recently filed againg it. DeNoble subsequently
told Jack Heningfield, Ph.D., chief of the Clinical Pharmacology Branch of the Nationd Inditute
on Drug Abuse' s Addiction Research Center, that Philip Morris officids had rightly interpreted

the suppressed nicotine studies as showing thet, in terms of addictiveness, “nicotine looked like
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heroin.”

194.  InApril 1984, Philip Morristold DeNoble and Mée e that the lab was being
closed, apparently to ensure that DeNoble and Mel€ s nicotine research remained suppressed
and concedled. DeNoble and Mele were forced abruptly to halt their studies, turn off their
ingruments, and turn in their security badges by morning. Philip Morris executives threatened
them with legdl action if they published or talked about their nicotine research. According to
DeNoble, the lab literaly vanished overnight. The animals were killed, the equipment was
removed, and all traces of the former lab were eiminated. DeNoble recalled, “ The lab was
gone, everything was gone. The cages were gone, the animas were dl gone, dl the datawas
gone. It was empty rooms.”

195. DeNoble testified to the Waxman Subcommittee that “ senior research
management in Richmond, Virginia, as well astop officids a the Philip Morris Company in New
York continualy reviewed our research and approved our research.” DeNoble aso sated that
these officids were specifically told about nicotine' s addictiveness.

L. Thelndustry’s Secret Manipulation of Nicotine Levels

196. Not content to concea the addictive nature of nicotine, the industry has
devel oped sophidticated technology to control the levels of nicotine to maintain its market and
guarantee that its customers become and remain addicted. David A. Kessler, M.D.,
commissioner of the FDA, recently tetified before a congressional committee that cigarette
manufacturers can manipulate precisaly nicotine levelsin cigarettes, manipulate precisdy therate
a which the nicatineis delivered in cigarettes, and add nicotine to any part of cigarettes.

197. Dr. Keder tedtified that “the cigarette industry has attempted to frame the
debate on smoking as the right of each American to choose. The question we must ask is

whether smokers really have that choice.” Dr. Kesder stated:
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a “ Accumulating evidence suggests that cigarette manufacturers may intend
this result — that they may be contralling smokers  choice by controlling the levels of nicatinein
their products in amanner that creates and sustains an addiction in the vast mgority of smokers.”

b. “We have information strongly suggesting that the amount of nicotinein a
cigarette is there by design.”

C. “The public thinks of cigarettes as smply blended tobacco rolled in
paper. But they are much more than that. Some of today’ s cigarettes may, in fact, qudify as
high technology nicotine ddivery systemsthat deliver nicotine in precisely caculated quantities—
quantities that are more than sufficient to create and to sustain addiction in the vast mgority of
individuas who smoke regularly.”

d. “The higtory of the tobacco industry is a story of how a product that may
at one time have been a smple agricultura commaodity appears to have become a nicotine
ddivery sysem.”

e “[T]he cigarette industry has devel oped enormoudy sophisticated
methods for manipulating nicotine levelsin cigarettes”

f. “In many cigarettes today, the amount of nicotine present is aresult of
choice, not chance.”

s} “[Since] the technology apparently exists to reduce nicotine in cigarettes
to indgnificant levels, why, oneisled to ask, doesthe industry keep nicotinein cigarettes at al?’

198. The Tobacco Industry has used techniques such as adding chemicalsto increase
nicotine potency. In generd, by increasing the alkdinity, or smoke pH, of tobacco blends, the
industry can deliver an enhanced “nicotine kick.”

199. Paticularly indructive on the issue of nicotine manipulation was the following

FDA finding published in the FDA’s August 1995 report Nicotine In Cigarettes and Smokeless
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Tobacco Products:

Theinformation in the preceding sections demondrates that
cigarette manufacturers manipulate and control the divery of
nicotine in marketed products. Cigarettes are designed to
supply nicotine a congstent levels despite the wide variationsin
the nicotine levels of the raw maerids, the immensdy
complicated combustion chemidtry, and the complex chemica
flow properties of amodern cigarette.

Manufacturers use many techniques to control nicotine
ddiveries. The gpplication of these modifications in cigarette
design and their interactive nature pose complex problemsin
maintaining brand uniformity and consstency regarding nicotine
delivery. Y, the nicotine content and delivery of each brand of
cigarettes is remarkably consstent from batch-to-batch and
year-to-year. Thisleve of control isandogousto that of the
pharmaceutica industry in the production of prescription drugs.
In fact, to determine how well nicotine content is controlled in
cigarettes, FDA laboratories compared the content uniformity of
drugsin tablet or capsule form to the content uniformity of
nicotine in cigarettes. The results showed that nicotine content
varies from cigarette to cigarette no more than the content of
active ingredients in marketed pharmaceuticas.

FDA'’sinvestigation has a so disclosed that the tobacco industry
uses a number of methods to boost nicotine delivery in low-yidd
cigarettes. The cigarette industry has successfully used these
methods to maintain adequate nicotine delivery from low-yield
products. Without the independent manipulation of nicotine,
many of the techniques used to reduce tar would also
subgtantialy reduce nicotine. Instead, regardiess of differences
in labeed/advertised FTC nicotine yields and manufacturers
clams of low-nicotine delivery for certain brands, dl cigarettes
contain approximately the same amount of nicotine in the rod,
and deliver about 1 mg of nicotine, enough to produce
pharmacological effects. Moreover, studies by FDA and others
have demonstrated that the lowest-yidld cigarettes have the
highest concentrations of nicotine, demondgirating that nicotine
delivery has been independently manipulated.
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The tobacco industry’ s control and manipulation of nicotine

delivery from cigarettes provides additiona evidence of the

industry’ sintent to ddliver pharmacologicaly satisfying levels of

nicotine to smokers. (Emphasis added.)

200. Inparticular, the FDA based itsfindings, in part, on the following:

a The firg manufacturing step in nicotine contral is the development and
sdection of raw materials. The Tobacco Industry has, through breeding and cultivation
practices, developed high-nicotine tobacco plants that provide higher-potency raw materid,
giving manufacturers grester flexibility in blending and in providing uniform and sufficient nicotine
deliveries.

b. Even without the selective breeding and cultivation of plants for nicotine
content, careful tobacco leaf purchasing plans permit the manufacturers to control nicotine
content in their products. For example, nicotine content varies among types of tobacco and from
one crop year to the next. Awareness of these basic differences and monitoring of the nicotine
levelsin purchased tobacco dlows the companies to produce cigarettes with nicotine deliveries
consgtent to atenth of one percent, despite variations as high as 25 percent in the nicotine
content of the raw materid originating in the same area, from year to year.

C. The primary control of nicotine delivery (the amount received by the
smoker), however, isin the design and careful, sophisticated manufacture of the cigarette to
ensure that the smoker obtains the precise amount of nicotine intended by the manufacturer.
According to the FDA'’ s investigation, despite reductions in the amount of tar delivered by
cigarettes over the past severa decades, nicotine ddivery in low-yield cigarettes has not falen
proportionately with the reductionsin tar. Instead, nicotine ddlivery has gpparently risen over the

last decade, aresult that confirms that nicotine ddivery is being independently and carefully
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manipulated by tobacco manufacturers. The FDA specificdly found that “this newly gathered
information, together with the other evidence of the industry’ s breeding, purchasing, blending,
and manufacturing practices, reveds that the tobacco manufacturers control the amount of
nicotine thet is delivered to the consumer from cigarettes.” Such manipulation is accomplished, in
part, as set forth below.

1 Leaf Growing

d. Theindustry’s control and manipulation of nicotine in the production of
cigarettes begin long before the cured tobacco leaf reaches the manufacturing plant. The
characterigtics of leaf tobacco, including nicotine content, are established by the genetic makeup
of the plant, developed during growing, and fixed by post-harvest handling. Like other raw
agricultura commodities, tobacco has physica and chemica properties, including nicotine, thet
can vary widdly, depending on genetic differences, growing season conditions, and soil type.
The tobacco industry uses these differences to control and manipulate nicotine through careful
genetic breeding and agronomic practices.

e Modern types of cultivated tobacco (Nicotianatabacum L) have been
sdected for ardatively high leve of nicotine. Five mgor types of tobacco make up nearly all
tobacco products marketed in the United States. Burley, flue-cured, Maryland, the Dark
tobaccos, and Orienta. These tobaccos vary both in nicotine levelsand in pH. ThepH of a
tobacco can have a sgnificant influence on the amount of nicotine, and the rate a which it is
absorbed into the tobacco user’ s bloodstream and delivered to the brain.

f. American tobaccos of dl types have undergone cumulative increasesin
tota nicotine levels ance the 1950s. Nicotine levesin the most widely grown American
tobaccos increased dmost 10 percent for Burley and more than 50 percent for flue-cured

between 1955 and 1980.
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o] According to the FDA, two Tobacco Industry activities over the last
severa decades appear to be responsible for thisincrease: (1) the industry’ s active and
contralling participation in the Minimum Standards Program, which ensures that nicotine levels of
U.S.-grown-and-marketed tobacco are maintained within specified ranges; and (2) the
industry’ s control over which varieties are suitable for growing in the United States and thereby
eligible for federd price support.

h. One key objective of the Tobacco Industry’ sinvolvement in the
Minimum Standards Program appears to be to ensure that nicotine levels in marketed tobacco
do not fdl below specified levels. The program was initiated in response to the emergence in the
1950s of severa so-cdled “discount” varieties of tobacco (e.g., “ Coker 139,” “Coker 187-
Golden Wilt,” “Coker 282,” “Coker 140,” “ Coker 316,” and “Reams 64”) that failed to meet
current industry specifications established, among other things, to control the amount of nicotine
delivery when used in manufacturing filtered cigarettes. To insure the dimination of “discount” or
low-nicotine varieties from the market, the industry obtained the necessary cooperation from
USDA to diminate these varieties from the price-support program. In fact, to be digible under
this program, growers must certify, even to this day, that “discount” varieties are not being
grown.

I. While the Minimum Standards Program ensured thet nicotine levelsin
marketed tobaccos did not fal, breeding and cultivation initiatives undertaken by the industry
caused nicotine levelsto increase. In the 1960s and 70s, the industry turned to tobacco
breeders to devel op tobacco varieties that produced lesstar. Breeders found that without
intervention in the breeding of these varieties, nicotine levels were reduced dong with tars. Thus,
the industry has long been able to grow low-tar and low-nicotine varieties of tobacco for usein

manufacturing cigarettes.

81



J- By 1978, however, the industry had abandoned its interest in the
development of low-tar/low-nicotine varieties of tobacco for manufacturing low-yield cigarettes,
and instead turned to the development of higher-nicotine varieties.

k. In addition to breeding high-nicotine tobacco varieties, the Tobacco
Industry engages in a number of agronomic practices that increase nicotine levels in tobacco.
Heavy gpplication of nitrogen fertilizers, early topping, and tight control of bud growth &t the
junction of stalk and leaves (known as the “sucker”) have dl acted in concert to push nicotine
levels upward. In addition, tobacco varieties have been selected for tolerance to brown spot, a
leaf disease that makes early harvest necessary. Leaves of disease-resstant varieties tend to
remain in the fidd longer, resulting in maximum nicotine accumulation. Since the introduction in
1965 of the acreage- poundage control system, farmers have reduced the number of harvestable
leaves per plant and have tended to increase plant spacing. Both of these practices tend to
increase nicotine content in the leaf. Finaly, tobacco growers are transplanting tobacco crops
earlier, which, coupled with the widespread use of pesticides in the sail, often resultsin dow
early season growth, and aso tends to increase nicotine content in the leaves.

l. The foregoing facts has led the FDA to conclude that:

These nicotine-raising agronomic practices have been adopted

by U.S. growersin recent years, even though over 50% of the

U.S. cigarette market is now characterized as low ddlivery.

Thus, the tobacco industry has developed a number of

sophidticated methods for manipulating nicotine levels through

breeding and cultivation of tobacco plants and has used these

methods to maintain and incresse concentrations of nicotinein

tobacco leaves. These methods enable the industry to use high-
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nicotine leef in low-tar cigarettes, so that, paradoxically, certain

low-tar cigarettes now contain more of the higher nicotine

tobacco in their blend than cigarettes with higher tar ddliveries.

The use of these methods demongtrates that the industry

mani pul ates nicotine independently of other tobacco components

to ensure that cigarettes contain sufficient nicotine to satisfy

smokers.

2. L eaf Purchasing

m. Another method of nicatine manipulation occurs asfollows. The key
factor related to nicotine in leaf purchasing is stalk postion. The concentration of nicotineis
lowest at the bottom of the plant and highest in the top leaves of flue-cured tobacco. Thus, the
position of the leaf on the stak determines how much nicotine the leaf will contain. Infact, “sak
position” is an industry euphemism for nicotine content. The stalk position of aleaf can be
determined by its appearance, shape, color, and thickness, even after harvest. Therefore, an
experienced buyer, whose ingructions are dictated by the manufacturer’s chemists, need only be
concerned with these physicd characterigics in identifying leaves of varying nicotine content.

n. Representatives of the Tobacco Industry described to FDA investigators
the sgnificant role that nicatine plays in the purchase of tobacco leaf. Brown & Williamson
informed the FDA that stalk postion isthe “firg thing” they look for during leaf purchasing.

3. Leaf Blending

0. After purchase, tobacco leaves are blended to attain target levels of
nicotine and tar in the amoke. FDA'’sinvestigation noted particular attention on the part of
manufacturers to the nicotine content of the leaf in the blending operation. As noted above,

blending practices by manufacturers are designed to: (1) control the naturaly occurring
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vaiationsin nicatine and other components caused by genetics, growing-season conditions, and
soil type within a given type and grade; and (2) particularly for low-tar cigarettes, to increase
nicotine concentrations and thereby maintain an acceptable nicotine leve in the cigarettes.

p. The pH of cigarette smoke directly affects the delivery of nicotine
because it dters the amount of nicotine that is absorbed in the mouth or lungs. pH is controlled
by the manufacturer in the sdlection of the type of tobacco used and blended. For example,
smoke-condensate pH is higher from certain tobacco varieties aswell as from leaves a upper
gak postions.

q. According to the FDA, blending techniques have been used to findy
control nicotine concentrations in marketed cigarettes.

r. The foregoing led the FDA to conclude that:

Sgnificant evidence also demonstrates that tobacco

manufacturers have used blending techniques to increase nicotine

concentrationsin low-tar cigarettes and thereby maintain nicotine

ddivery while reducing tar ddivery. FDA has observed the

industry’ s use of proportionately greater amounts of higher
nicotine-containing Burley tobacco in the tobacco blends of the
lowest-tar varieties of cigarettes. In fact, Thomas Sandefur, the
chief executive officer of Brown and Williamson, admitted to
Congress that nicotine levels can be adjusted “up or down”
depending on the blend of tobaccos used in a particular
cigarette. Industry scientists have aso acknowledged that
tobacco manufacturers blend high-nicotine tobaccos to

compensate for the reductions in nicotine caused by innovations
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in cigarette design and manufacturing to reduce tar ddlivered.

These examples demonstrate that tobacco manufacturers

ddiberately increase the proportion of high-nicotine ddivery that

would otherwise result in these products. (Emphasis added.)

4, Additional Evidence of Nicotine Manipulation

201. Recondgtituted tobacco is made from stalks and stems and other waste that
cigarette companies used to discard and now use to make cigarettes more cheaply.
Recondtituted tobacco ordinarily contains 25 percent or less of the nicotine in regular tobacco.

A former RIR manager who demanded anonymity told the ABC news program “Day One,” that
on the average, currently marketed brands contain about 22 percent recongtituted tobacco and
that cut rate or generic brands typicaly contain about double that amount.

202. A laboratory andysis commissioned by “Day One’ and conducted by the
American Hedlth Foundation confirmed the industry’ s heavy use of recongtituted tobacco. One
RJR brand had 25 percent and another had about 33 percent reconstituted tobacco. Y et, tested
samples of the recongtituted tobacco implanted in RIR brands Winston, Salem, Magna and Now
had up to 70 percent, rather than the expected 25 percent, of the nicotine that would be found in
regular tobacco, indicating that RJR had fortified the recongtituted tobacco with additiona
nicotine.

203. Recondtituted tobacco has inferior taste and less nicotine, SO the cigarette
manufacturers or their agents apply a powerful tobacco extract either alone or as part of a
solution of flavorings to the recondtituted tobacco. RJIR and the other cigarette manufacturers
have the technology to add flavorings with or without nicotine, so the addition of nicotine to
recongtituted tobacco is purely a the manufacturer’ s discretion.

204. The Kimberly-Clark tobacco reconstitution processis believed to be used
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throughout the Tobacco Industry in a number of countries. A Kimberly-Clark advertisement

published in tobacco industry trade publications sates:
Nicotine levels are becoming a growing concern to the designers
of modern cigarettes, particularly those with lower “tar”
deliveries. The Kimberly-Clark tobacco reconstitution process
used by LTR INDUSTRIES permits adjustments of nicotine to
your exact requirements. These adjusments will not affect the
other important properties of customised reconstituted tobacco
produced a LTR INDUSTRIES: low tar ddlivery, high filling
power, high yield and the flexihility to convey organoleptic
modifications. We can help you control your tobacco.

205.  Furthermore, the Tobacco Industry’ s own trade literature explains that the
Kimberly-Clark process enables manufacturersto triple or even quadruple the nicotine content
of reconstituted tobacco, thereby increasing the nicotine content of the final manufactured
product.

206. Another enterprise quite explicitly soecidizes in the manipulaion of nicotine and
itsuse as an additive. This company does business under the name “The Tobacco Companies of
the Contraf Group.” An advertisement run by the Contraf Group in the internationd trade press
daes “Don’'t Do Everything Yoursdf! Let usdo it More Efficiently!” Cdling itsdf “The Niche
Market Specidigts,” Contraf lists among its areas of specidization “Pure Nicotine and other
specid additives”

207. The cigarette industry has aso used a process called “ denaturing” to add nicotine
to cigarettes. Nearly-pure nicotine is combined with acohol and then applied to tobacco during

the manufacturing process. Trucking records show that Philip Morris, for example, received
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thousands of galons of this nicotine/dcohol mixture during the 1980s.

208. Agang thismounting body of evidence that the cigarette industry manipulates
and controls nicotine levels in cigarettes, the cigarette manufacturers continue to deny to the
public, and recently denied to Congress under oath, that they manipulate and control nicotine
levels

a William |. Campbell, presdent and CEO of Philip Morris, told Congress
on April 14, 1994, “Philip Morris does not manipul ate nor independently control the level of
nicotine in our products. . . . Cigarettes contain nicotine because it occurs naturaly in tobacco.”

b. James W. Johnston, president and CEO of RJR Nabisco, told
Congress, “We do not add or otherwise manipulate nicotine to addict smokers.”

C. Andrew J. Schindler, president and CEO of R.J. Reynolds Tobacco
Company, told Congress, “We do not restore any nicotine anywherein our process. . .. We
lose nicotine, for example, in the recondtituted sheet process. . . . [N]Jowherein that processis
any nicotine being incrementaly added into the process.” Contradicting Johnston’s and
Schindler’ s statements, Dr. Robert Suber, atoxicologist with RIR, admitted that RIR controls
the nicatine inits products. Hetold CNN, “In order to deliver to the consumer a product that he
wants, a consgtent level of nicotine, we have to blend the tobaccos accordingly. So we do
control it.”

d. Andrew H. Tisch, chairman and CEO of Lorillard, told Congress that
“Lorillard does not take any steps to assure aminimum leve of nicotinein our products.

Lorillard does not add nicotine to cigarette tobacco for the purpose of manipulating or spiking
the amount of nicotine received by the smoker.”

e Edward A. Horrigan, Jr., chairman and CEO of Liggett Group, Inc., told

Congressthat “In dl my yearsin this busness worldwide, | have never known of a product-
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designed objective or god that included even the notion of spiking the amount of nicotinein a
cigarette to achieve aleve that would hook or addict smokers.” Horrigan, however, as former
chairman and CEO of RJR through the late 1980s, participated in developing and marketing
Premier and other RIR cigarette brands whose manufacturing process included manipulating
nicotine content and ddlivery.

f. Thomas E. Sandefur, Jr., CEO of Brown & Williamson, in the face of
overwhelming evidence to the contrary, denied secretly growing Y-1 in sworn testimony before
Congress on June 23, 1994, and stated that his company was being “set up.” He admitted that
the company controlled nicotine, but in a shop-worn and now familiar refrain, Sated thet the
company did so only for “taste.”

s} T.F. Riehl, vice president for research and development at Brown &
Williamson, denied that the company mixed the tobacco for the Barclay cigarette to have a
higher concentration of nicotine, and told Congress, “No, sr. We blend for taste, not nicotine.”
However, interna documents from Brown & Williamson indicate that Riehl himsdlf conducted
research focusing on the adjustment of nicotine and tar levels without regard to taste. In fact, at
the 1984 Smoking Behavior-Marketing Conference, Riehl gave a presentation on Project Aries,
Brown & Williamson's safer cigarette project, which emphasized tar reduction and nicotine
enrichment in later puffs, but never addressed the issue of tagte.

209. Thecigaretteindugtry’s “tagte€’ argument is belied by the testimony of hedlth
policy expert, Clifford E. Douglas, testifying before the FDA’s Drug Abuse Advisory
Committee, who asked “why so many smokers who have endured tracheostomies due to throat
cancer find it necessary to continue to smoke through the holes in their throats, where they
cannot taste athing.”

210. Thenewly discovered evidence of nicotine manipulation by the cigarette industry
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and the recent disclosures about nicotine addiction and manipulation made before Congress have
not deterred the industry from its campaign of concealment and disinformation. As recently as
April 1994, the cigarette industry placed advertisements across the country denying that it
“goikes’ cigarettes with nicotine, denying thet it believes cigarette smoking is addictive, and
mideading the public about whether the cigarette companies deliberately control nicotine levelsin
their products.

211.  Anadvertisement by Philip Morrisin newspapers across the country in April
1994 denied that Philip Morris manipulates nicotine levels and stated that “nicotine leve in the
finished cigarette is lower than the nicotine leve of the origina, natura tobacco leaf.”

212. RJIR placed asmilar advertisement in newspapers across the United States,
including newspapers sold in Indiana, in 1994 mischaracterizing the “ recent controversy” as
focusng on RJR' s various techniques that * help us reduce the tar (and consequently the nicotine)
yidds of our products.”

213. These advertisements deliberately create the false impression that the * recent
controversy” they refer to is about whether reconstituted and reduced-tar tobacco have less
nicotine than the original tobacco leaf. The Tobacco Companies can legitimately claim that their
finished cigarettes have less nicotine. Thered controversy, however, which these advertisements
s0 carefully avoid, stlems from the discrepancy between actua nicotine levels of the industry’s
tar-reduced and recongtituted tobacco and the claimed “ essentialy perfect” correlation between
nicotine and tar levels. In fact, the nicatine levels have proven to be consstently higher than what
the corrdation would predict. Theinaccuracy lies not in the correlation, but in the story the
industry has told the public about how it manufactures cigarettes. That story has carefully and
deliberately omitted the industry’ s addition of nicotine in the form of an extract to these tobaccos

to keep them at addictive levels.
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M.  Maintaining the Market through Salesto Minors
1 Thelncreasng Addiction of Minors. A Predicateto Continuing Industry
Profits

214.  Inaddition to ensuring a captive market through the addiction of its customers,
the cigarette industry has maintained its sales and replaced the hundreds of thousands of smokers
who die each year by intentiondly targeting marketing and promotiona efforts at children and
adolescents.

215. Every day, morethan 1,200 cigarette smokers die of disease caused by
smoking. To prevent a precipitous decline in cigarette sdes, the big cigarette companies must
attract new smokers. Children and teenagers became the main target and as aresult of the
Tobacco Companies unfair and deceptive marketing programs and advertising, over 3,000 of
them begin smoking everyday.

216. Theuse of tobacco by minors continuesto rise. The Centers for Disease
Control and Prevention (*CDC”) announced on May 24, 1996, that a study of high school
students showed a 35 percent higher incidence of tobacco use among high school studentsin
1995 than in 1993. The prevaence of cigarette smoking in recent years among 8th and 10th
grade students has risen sgnificantly. For example, among 8th grade students, 14.3 percent in
1991 and 18.6 percent in 1994 were current smokers, among 10th grade students, 20.8 percent
in 1991 and 25.4 percent in 1994 were current smokers.

217. A 1996 survey reveded that Indiana high-school students smoke at a
sgnificantly higher percentage than the nationd average. Over 27 percent of Indiana high-school
seniors smoke daily, and nearly 40 percent smoke monthly.

218. The 1994 Surgeon Generd’ s Report reviewed severd different surveys and

found that the estimated percentage of adolescents who have ever smoked cigarettes ranged up
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to approximately 42 percent (as reported by the 1991 Y outh Risk Behavior Survey). The 1994
Surgeon Generad’ s Report adso found that 28 percent of high school seniors were current
smokers. Further, the 1994 Surgeon Generd’ s Report states that seven to 13 percent of
adolescents were frequent or heavy smokers, consuming &t least one-haf pack daily or smoking
20 days or more of the 30 daysin asurvey period.

219.  Approximately 3 million children under the age of 18 are daily smokers. One
study found that children between the ages of 8 and 11 who are daily smokers consume an
average of four cigarettes daily, and those who are between the ages of 12 and 17 average
nearly 14 cigarettes daily. The study aso estimated that adolescents consume an estimated 947
million packs of cigarettes and 26 million containers of smokeless tobacco annudly and account
for annual tobacco sdes of $1.26 billion. Another study estimates that teenagersin 1991
smoked 516 million packs of cigarettes and spent $962 million purchasing them. As stated
previoudy, these figures are especidly significant given that al states prohibit the sdle of tobacco
to persons under the age of 18 (with some states prohibiting sales to persons under the age of 19
and one state, Pennsylvania, prohibiting cigarette sales to persons under the age of 21).
Unfortunately, few states can successfully enforce their laws restricting tobacco sdesto minors
given the tobacco indudtry’ s intense efforts to lure minors into smoking.

220. Studies have aso suggested that the age someone begins smoking can gregtly
influence the amount of smoking one will engage in as an adult and will ultimatdy influence the
smoker’ srisk of tobacco related morbidity and mortdity. More than 80% of adult smokers had
their first cigarette before they were 18-years old. Those who started smoking by early
adolescence were more likely to be heavy smokers than those who began smoking as adults.
Ancther study found that high school students who smoked their firgt cigarette during childhood

smoked more often and in greater amount that those who firgt tried smoking during adolescence.
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221. Theescdating use of smokeless-tobacco products by underage persons
presents an additiona and growing public heath problem. Smokeless-tobacco products include
chewing tobacco and snuff and are also known as * spit tobacco” or “ spitting tobacco.” 1n 1970,
the prevaence of snuff use among maes was lowest in those 17 to 19 years of age and the
highest use was by men aged 50 or more. By 1985, a dramatic shift had occurred, and males
between 16 and 19 were twice as likdly to use snuff as men aged 50 and over. An estimated 3
million users of smokeless tobacco products were under the age of 21 in 1986, when Congress
enacted the Comprehensive Smokeless Tobacco Hedth Education Act (the “ Smokeless Act”)
(15U.S.C. 84401). The Smokeless Act required the Secretary of Hedlth and Human Services
(“ Secretary”) to inform the public of the hedlth dangers associated with smokeless-tobacco use,
required warning labels on packages, banned advertising on e ectronic media subject to the
Federd Communications Commisson’sjurisdiction (such as televison and radio), and
encouraged States to make 18 years the minimum age for purchasing smokeless tobacco
products. Despite the Smokeess Act and State laws prohibiting salesto minors, ahigh
percentage of persons under the age of 18 use smokeless-tobacco products. For example:

. 1991 school-based surveys estimated that 10.7 percent of U.S. high
school seniors and 19.2 percent of male 9th to 12th grade students use smokel ess tobacco.

. A 1992 nationa household-based survey of U.S. children found that
11.0 percent of maes 12-17 years of age were using smokel ess tobacco.

. Among high school seniors who had ever tried smokeless tobacco, 73
percent did so by the ninth grade.

222. Therecent and very large increase in the use of smoke ess-tobacco products by
young people and the addictive nature of these products have persuaded the Secretary that these

products must be included in any regulatory approach that is designed to help prevent future
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generations of young people from becoming addicted to nicotine- containing tobacco products.

223. Despitethe best efforts of parents, educators, and the medical profession,
smoking among young people has increased since the 1970s. This is because cigarette company
advertiang is used to creste amental image associating smoking with hedlthy, glamorous and
ahletic lifestyles, with success and sexud attractiveness and success. This increases demand for
cigarettes among young people. Within a short period of time, the young smoker becomes
physiologicaly and emaotionaly dependent upon — i.e., addicted to — tobacco. Later, asthe
maturing smoker begins to wish he or she could quit, advertising reinforces the practice and
seeks to minimize hedlth concerns, creates doubt, confusion and mistake, which are used by
smokers as an excuse to avoid the pain and discomfort of attempting to break their addiction to
nicotine. Thisisthe vicious cycle created by defendants.

224. The cigarette companies sell more than one billion packs of cigarettes per year to
minors under the age of 18. In 1988, these sdes accounted for about $1.25 billion.
Approximately 3 percent of the total tobacco-industry profits ($221 million in 1988) are derived
directly from the sde of cigarettes to children under the age of 18, an activity that isillegd in 47
dates, including Indiana. Marlboro and Camel cigarettes, produced, respectively, by Philip
Morris and Reynolds dominate the teenage-smoking market.

225. Sdestominorsisno accident — it isthe intended result of acarefully
orchedtrated scheme. For example, despitethefact it isillega to sl to minorsin Indiana, each
of the Tobacco Companies studies how to attract minors and engages in conduct to accomplish
that god. Illudrative is RIR, which repesatedly has conducted reports “ relating to teenage
smokers” including an anadlyss of RJR's share of teenage smokers, defined as“14-17.”

2. The Use of Appealing mages

226. Defendants have engaged in a course of conduct designed to promote cigarette
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smoking among young people by gppeding particularly to those with low sdlf- esteern and
emotiond insecurity. Once the young person has been predisposed toward smoking, a variety of
factors can precipitate actua experimentation. For many young people, the precipitating factor is
being given afree pack of cigarettes by a Tobacco Company representative, or purchasing
cigarettes to obtain an attractive t-shirt, baseball cap, or other gimmick used to promote cigarette
smoking.

227.  Oneof the best examples was the transformation of Marlboro cigarettes from a
red-tipped cigarette for women to the cigarette for the macho cowboy. By changing imagery,
Philip Morris was able to tap into awholly new and different market. 1n 1950, Reynolds was
the king of the cigarette business. It sold more cigarettes than any other company. Philip
Morris, though doing wel on the basis of its fraudulent hedth-oriented advertising, was il far
behind. In 1981, Philip Morris passed Reynolds in market share and each year has extended its
lead by developing an effective marketing campaign for recruiting new young smokersto its
brands. The wild spirit of the Marlboro man captured the adolescent imagination. Also, Philip
Morris's representatives fanned out to colleges across the country, giving free cigarettes to
incoming freshmen to get them hooked. The children and teenagers who started smoking
Marlboro became tenacioudy loya customers. Soon, Marlboro became the gold standard of
cigarettes among teenagers. Up until 1988, nearly three-fourths of teenage smokers used
Marlboro.

228. At about thetimeit lost market leadership to Philip Morris, Reynolds dedicated
itsdf to aruthless advertisng campaign encouraging children and teenagers to smoke. One of
the key elements of the R.J. Reynolds s Strategy for attracting children was to reposition many of
its cigarette brands to younger audiences.

229. Reynolds s Vantage cigarettes entered the 1980s as a brand targeted at the
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hedlth conscious adult smoker. Advertisements were intended to assuage fears of lung cancer
and other diseases, and give concerned smokers arguments for rationdizing their continuation of
the addiction. Through multiple advertising transmogrifications, Vantage cigarettes have been
progressively repositioned to ever-younger audiences. During the mid-1980s this advertisng
campaign featured young successful professionds (including architects, fashion designers,
lawyers, etc.) with the dogan “The taste of success” These campaigns promote the implication
thet smoking is helpful — if not essentid — to socia success or prominence. Thisis an image
designed to appeal to underage smokers who dream of becoming successful professonds. In
the late 1980s the advertising theme for Vantage cigarettes began to feature professond-caiber
athletes like wind surfers, aerobic dancers, downhill ski-racers, and auto-racers. Thistheme
depicts physica activity requiring strength or stamina beyond those of everyday activity, clearly
suggesting that smoking is not harmful.

230. During the 1980s, asintended by the manufacturer, the theme for Sdem
cigarettes aso became more youthoriented. Whereas the dominant theme for Salem cigarettes
used to be clean fresh country air, during the 80s the theme was conveyed through the use of
Sdem ads populated by muscular surfers and beach bunnies, fun-loving party animas, and other
attractive adolescent role moddls. Another successful advertising campaign targeted at young
peopleisthe Lorillard Tobacco Company campaign promoting Newport cigarettes. The theme
links Newport with men and women in sexudly suggestive positions, dways having fun, using the
dogan “Alive with pleasure.”

231.  Another successful campaign wasthe “Y ou’ ve come along way baby”
campaign promoting Virginia Sims cigarettes. One of the most important psychologica needs of
most adolescent girls is to become independent from their parents. By associating smoking with

women's liberation, Philip Morris hoped to create in the minds of these teenage girls the vision of
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smoking as asymbol of autonomy and independence. The theme created for Virginia Sims and
other “femining’ cigarettes prey upon the natural and widespread insecurity and sense of
inferiority experienced by adolescents by portraying the cigarette as a crutch and a symbaol of
superiority. Perhaps the most acute psychologica need of adolescenceisto fitin, to be
accepted, to be popular.

232. A datus symbol and secret desire of many teenage boysis a powerful
motorcycle. For thisreason, many cigarette brands have used motorcycle imagery to encourage
teenage boysto smoke. To target young boys, the industry usesimages of such high-risk
activities as hang gliding, motorcycle racing and mountain dimbing. Cigarette makersdo this
deliberately to undermine awareness that smoking is dangerous. In its campaign to attract
adolescent boys to become smokers, the R.J. Reynolds cigarette company has made extensive
use of risk-taking and danger in its advertisng. By glorifying risk-taking, these ads have amore
indgdious purpose. How a person estimates the magnitude and likelihood of arisk can be
sgnificantly affected by what it is compared againgt. By portraying extremely dangerous
activities like hang-gliding, mountain climbing, and sunt motorcyde riding, Reynolds minimizes
the dangers of smoking in adolescent minds.

233. The greatest success that Reynolds had in its effort to gain on Philip Morrisin the
youth market is the “Joe Camd” cartoon character. This campaign was inaugurated in the
United States in 1987 to commemorate the 75th anniversary of Came cigarettes. In the first
ads, the camd leered out over the pack saying, “ 75 years and dill smoking.” Theimplicationis
obvious. It soon became evident that “ Joe Camd” would strike a responsive chord among
children and teenagers, and has been used by Reynolds to target young persons — even children
— to get them to start smoking at an early age. Reynolds has more than tripled its advertisng

expenditures for Camel cigarettes after 1988, utilizing themes like “ Joe Camd” guaranteed to be

96



attractive to young people at high risk of becoming smokers.

3. Use of Youth-Oriented L ocationsfor Promotional and Advertising

Materials

234. lItisnot just the themes within cigarette advertisng that betray the red target, it is
aso the location of those themes. During the 1980s there was a Steady migration of cigarette
advertisng into youth-oriented publications. Magazines with sexudly oriented themes, and those
concerning entertainment and sporting activities, had the highest concentration of cigarette ads.
For many of these magazines, teenagers comprise a quarter or more of the total readership.
Cigarette ads in these youth- oriented magazines were frequently multi- page, pop-up ads. News

meagazines like Time and Newsweek, which have older audiences, had few cigarette ads, and

those tended to emphasize implicit health promises concerning tar and nicatine rather than
glamorous images.

235. Intestsdl acrossthe country, it has been demongtrated that children as young as
12 years old can buy cigarettesin three out of four retail outlets. A study by the Inspector
Generd’ s Office of the Department of Health and Human Services concluded that, while there
are laws prohibiting the sdle of tobacco to minors, they are dmost uniformly unenforced. The
risk of amerchant being punished for sdling cigarettes to minorsis about one in 33 million. A
1996 random-compliance check conducted in Indiana revealed that Indiana s non-compliance
rate exceeded 40 percent. Cigarettes are available in unlimited quantities to children through
vending machines aswdll.

236. A paticularly successful dement of the industry’s campaign has been amed a

young girls. Nearly every issue of magazines for young girls like Teen and Y oung Missincludes

asatement by Reynolds urging children not to smoke. But the reasons given for refraining are

designed to concedl, i.e., the reasons are not that smoking is addictive, thet it can harm or kill the
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infants of pregnant women, or that it causes cancer and other avful diseases. Rather, the reason
givenisthat it isan “adult cusom.”

237. Thismessage, rather than discouraging children from smoking, plantsin
impressionable young girls minds the notion that smoking is something to do to show one's
independence and to act grown-up. Thisnotion is, of course, reinforced by the ubiquitous
cigarette ads depicting glamorous young adult women smoking as away of demondrating thelr
independence.

4, Reynolds. “Old Joe Camél”

238. The most notorious recent example of the industry targeting of minorsis the “ Joe
Camd” advertisng campaign conducted by Reynolds, in observance of the Camel brand’s 75th
anniversary. As part of the initiation of the promation, Reynolds included singing birthday cards
in Ralling Stone magazine, a publication particularly popular with young people, and offered
premiums such as t-shirts, party mugs and wall posters. When Reynolds began this cartoon
campaign in 1988, Camd’s share of the children’s (under 18 years of age) market was only 0.5
percent. In just afew years, Camd’s share of thisillega market has increased to 32.8 percent,
representing saes estimated at $476 million per year. Another indication of the phenomend
success of this marketing campaign is the fact that in arecent survey of six year-olds, 91 percent
of the children could correctly match “Old Jog” with a picture of a cigarette, and the silhouette of
Mickey Mouse and the face of “Old Joe’ were nearly equally well recognized by dmogt al
children.

239. All defendants are aware that tobacco use begins primarily among youth who are
not yet 18 yearsof age.  Among minors, the three most used brands of cigarettes are the most
advertised. Reynolds studied the attributes of an advertisng campaign that would most gpped to

the group it carefully identified as“21 and under.” Those attributes directly coincide with the
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“Joe Camd” campaign. Severd years later, again addressng those attributes, this startling
statement was made: “Y oung people will continue to become smokers at or above the present
rates during the projection period. The brands which these beginning smokers accept and use
will become the dominant brands in future years. Evidence is now available to indicate thet the
14 to 18 year old group is an increasing segment of the smoking population. RJIR must soon
establish asuccessful new brand in the market if our pogtion in the industry is to be maintained
over thelong term” (Emphasisin origind.)

240. Reynolds continuesto usethe “Old Joe” character in conjunction with other
offers atractive to minors. Recently, for example, it began an advertising campaign offering
concert tickets in return for redemption of a number of Came coupons, again in Ralling Stone
magazine.

241. Reynolds has made other premiums available in exchange for coupons included
in packages of Camd cigarettes. These premiums are deliberately designed to gpped primarily
to minors.

242.  Reynolds has expresdy encouraged minors to circumvent laws reated to
tobacco use by minors. For example, in one coupon offer for a free package of Camdls, “ Joe
Camd” advised individuds that it would be a* smooth move’ to have someone else redeem the
coupon, thus suggesting the means to overcome prohibitions of sales to minors of tobacco
products. Other Reynolds campaigns have targeted stores and advertising locations close to
high schools and other areas frequented by minors, and Reynolds concentrates advertisng in
publications read by large numbers of minors.

5. U.S. Tobacco: “Old Enough to Chew”

243. U.S Tobacco has engaged in an ongoing campaign to induce individuas to

become users of smokeless tobacco, and its efforts find particular success among minors, as
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intended by the company.

244.  U.S. Tobacco designsits products to introduce the “new user” to smokeless
tobacco products, and as addiction grows, “graduate’ users to higher nicotine content products:
“Skod Bandits [amild, low-nicotine product, packaged in individud-use packets] is the
introductory product, and then we look towards establishing a normal graduation process [to
higher nicotine content products].” The introductory products are aimed at new users between
ages 15 and 35.

245. A U.S. Tobacco employee, Bill Fak, who was apparently terminated for some

other commentsin the article told aNew Y ork Post reporter: “A lot of young people are getting

into it [smokeless-tobacco usg] . . . It's become asausthing. When akid gets anew pair of
jeans, he puts the snuff can in the back pocket and rubsit till the outline shows. It showshe's
old enough to chew.”

6. Philip Morris. Competing for the Minor Market

246.  All defendants promote and market their products to minors. At least one
company, Philip Morris, tracked hyperactive children in grade school to research whether they
would become smokers. Philip Morris apparently conducted market research concerning
minors who smoke or are apt to smoke. In a 1969 presentation to the Board of Directors by
the Philip Morris Research Center, W.L. Dunn, Jr. and F.J. Ryan talked about the future of the
“psychology department,” noting that more attention was being paid to the reasons why people
smoke; “there is genera agreement on the answer to [why people begin to smoke]. The 16 to
20 year old begins smoking for psychosocid reasons. The act of smoking is symbalic; it Sgnifies
adulthood, he smokes to enhance hisimage in the eyes of hispeers” Philip Morris, having
apparently studied the minor market for tobacco, has recently begun a program characterized as

“Marlboro Unlimited,” which is a program offering premiums for coupons from cigarette
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packages. This program is adirect response to Reynolds success in the minor market, is
designed to gpped to minors, and is an effort by Philip Morristo maintain Marlboro's
dominance of that illegd market.

247.  Each defendant Tobacco Company engagesin various advertisng and
promotiond activitiesto develop a“minor” market. These activitiesinclude pervasive
gponsorship of various sporting events, concerts and other events likely to attract extensgve youth
interest. Another means of gppedling to youth used by the companiesis paying for promotional
gppearances in movies which, because of the subject matter or the actorsin the films, are most
likely to apped to youth. For example, Brown & Williamson agreed with the actor Sylvester
Stalone that he would use the former’s productsin at leedt five festure films, in exchange for
$500,000. Philip Morris paid for the promotion of Marlboro in“Superman 11,” “Risky
Business,” and “Crocodile Dundeg” and for promotion of Lark in “Licenseto Kill.” 1t paid for
or otherwise provided promotiona materia for 56 filmsin 1987-88. Liggett paid for promotion
of Eve [itsbrand designed especialy to gpped to young women] in “Supergirl.” American
Tobacco promoted Lucky Strike in “Beverly Hills Cop.” Reynolds paid for the promotion of
Camd in “Who Framed Roger Rabbit,” “Desperately Seeking Susan,” and “Honey, | Shrunk
the Kids.”

7. Philip Morris s Admission that it has Targeted Minors

248. The Tobacco Cartd is currently under intense scrutiny from state and federa
officids. Inablatant attempt to Stave off FDA regulations, Philip Morris has proposed a series
of changesto their marketing practices. In arecent letter to severa state attorneys generd,
Philip Morris announced a“blue print which directly addresses the issue of youth smoking.”
Among its proposds are the following:

. Ban tobacco ads near schools and playgrounds and in youth
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oriented publications;

. Prohibit tobacco brand names, logos and characters on
promotiond items like t-shirts and caps,

. Ban cigarette vending machines,

. Limit tobacco brand name sponsorship to events with primarily
adult audiences,

. Ban tobacco advertising in video arcades and family-oriented centers.

249.  These proposals congtitute an admission that the industry has attempted to
attract minors, when it: (1) places tobacco ads near schools, playgrounds, and in youth oriented
publications; (2) uses logos and characters that are intended to apped to minors; (3) sponsors
events that have primarily youth audiences, (4) places adsin places likely to reach minors such as
video and family oriented centers. These admissions are powerful evidence that the Tobacco
Industry has knowingly and intentiondly targeted minors. Further evidence in thisregard isthe
fact that two industry leaders, RIR and Philip Morris, repestedly used third parties to survey the
attitudes and likes and didikes of children and teenagers. These surveys would not have been
commissioned if RIR and Philip Morris had not intended to target minor children.

N. Smokeless-Tobacco Products. Addiction Through the “ Graduation Process’

250. Defendants Brown & Williamson and R.J. Reynolds aso manufacture and
disgtribute loose tobacco used in the “roll your own” process of cigarette-making.

251. Eventhough the medicd evidence regarding the hazards of cigarette smoking
and addiction have been known to the defendants for many years, the packages and containers
of the “roll your own” tobacco bear no warning regarding such hazards.

252. Despite their knowledge that smokeless tobacco is extremely addictive, the

Tobacco Companies continue to deny that smoking, “dipping,” or “chewing” tobacco is
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addictive. Through ther individua advertisng and public relaions campagns, and collectively,
through the Tobacco Indtitute, the Tobacco Companies have successfully promoted and sold
tobacco products by concedling and misrepresenting the highly addictive nature of cigarettes and
smokel ess tobacco.

253. Defendant U.S. Tobacco Company makes approximately 90 percent of the ora
snuff and chewing tobacco sold in the United States. As aleged above, smokel ess tobacco
deliversasmilar amount of nicotine as cigarettes and is equaly as addictive. Plantiff isinformed
and believes that smokeless tobacco manufacturers intend to cause nicotine dependence among
consumers through a strategy that involves promoting lower-nicatine brands with the intent of
moving users up to higher, more addictive brands over time. The “graduation” strategy cdls for
three different brands of low, medium, and high nicotine content. The strategy is based on the
premise that new users of smokeless tobacco are most likely to begin with products that are
milder tasting, more flavored and lighter in nicotine content. After a period of time, thereisa
natura progresson to products that are more full-bodied and have more concentrated tobacco
taste, with more nicotine, than the entry brand. This graduation strategy is supported by the
manufacturers advertising practices, which indicate the manufacturers intend to have consumers
experiment with low-nicotine brands and graduate to higher-nicotine brands over time. The
FDA’s 1995 investigetion into nicotine and tobacco products found that, with respect to
smokeless products, “tobacco manufacturers control the delivery of nicotine,” so that products
that deliver lower doses of nicotine are provided to “new users’ who are then encouraged by
tobacco marketing to “graduate’ to products that deliver “higher doses of nicotine.”

0. TheHuman Toall of Cigarette Smoking
1 Health Effects of Cigar ette Smoking

254.  Over 400,000 Americans die each year from tobacco-related illnesses. This
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equates to more than one of every five deathsin the United States. If an adolescent’ s tobacco
use continues for alifetime, there is a 50 percent chance that the person will die prematurely asa
direct result of smoking. Moreover, the earlier ayoung person’s smoking habit begins, the more
likely he or she will become a heavy smoker and therefore suffer a greater risk of smoking-
related diseases. Smoking is responsible for about 90 percent of al lung cancer deaths, 87
percent of deaths from chronic obstructive pulmonary diseases; 21 percent of deaths from
coronary heart disease; and 18 percent of deaths from stroke. Further, a causal relationship
exigts between cigarette smoking and cancers of the larynx, mouth, esophagus, and bladder; and
atherosclerotic periphera vascular disease, cerebrovascular disease (stroke), and low-birth-
weight babies. Cigarette smoking is aso a probable cause of infertility and peptic ulcer disease
and contributes to, or is associated with, cancers of the pancreas, kidney, cervix and ssomach.

255.  Epidemiologic studies provide overwheming evidence that smoking causes lung
cancer. Therisk of getting lung cancer may be more than 20 times greater for heavy smokers
than nonsmokers. The relationship between smoking and lung cancer is due to the numerous
carcinogensin cigarette smoke.  Cigarette smoking caused an estimated 117,000 deaths from
lung cancer in 1990.

256. Therisk of getting lung cancer increases with the number of cigarettes smoked
and the duration of smoking, and decreases after cessation of smoking. Starting smoking at an
earlier age increases the potentid years of smoking and increases the risk of lung cancer. Studies
have shown that lung-cancer mortdity is highest among adults who began smoking before the
age of 15.

257.  Cigarette smoking aso causes cancer of the larynx, mouth, and esophagus.
According to current estimates, 82 percent of laryngea cancers are due to smoking and about

80 percent of the 10,200 deaths from esophageal cancer in 1993 can be attributed to smoking.
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Therisk of ord cancer among current smokers ranges from 2.0 to 18.1 times the risk in people
who have never smoked and can be reduced more than 50 percent after quitting. Therisk of
esophageal cancer among current smokers ranges from 1.7 to 6.4 times the risk in people who
have never smoked and can aso be reduced by about 50 percent after quitting.

258. Epidemiologica studies demondrate that cigarette smoking contributes to the
development of pancreatic cancer. The reason for thisrelationship is unclear, but may be due to
carcinogens or metabolites present in the bile or blood. 1n 1985, the proportion of pancrestic
cancer deaths in the United States attributable to smoking was estimated to be 29 percent in men
and 34 percent in women.

259. Cigarette smoking accounts for an estimated 30 to 40 percent of al bladder
cancers and is a contributing factor for kidney cancer. The increased risk of kidney and bladder
cancer may be related to the number of cigarettes smoked per day, and the risk decreased
following smoking cessation.

260. Smoking isa contributing factor for cancer of the cervix. The association
between cigarette smoking and cervica cancer persists after control is made for risk factors,
such as age a fird intercourse and the number of sexud partners, that predispose a woman to
developing sexudly-transmitted diseases. The inclusion of these risk factors, however, may not
completely rule out confounding by sexudly-transmitted diseases. The findings that components
of tobacco smoke can be found in the cervica mucus of smokers, and the mucus of smokersis
mutagenic, and that former smokers have alower risk of getting cervica cancer than current
smokers are cong stent with the hypothesis that smoking is a contributing cause of cervica
cancer.

261. The 1982 Surgeon Generd’s Report concluded that sscomach cancer is

associated with cigarette smoking.
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262. Smoking isaleading cause of heart disease. The 1964 Surgeon Generd’s
Report noted that male cigarette smokers had higher desth rates from coronary heart disease
than nonsmokers. Subsequent reports have concluded that cigarette smoking contributes to the
risk of heart attacks, chest pain, and even sudden degth. Overal, smokers have a 70 percent
greater death rate from coronary heart disease than nonsmokers.

263.  Ischemic heart disease resulting from cigarette smoking clamed nearly 99,000
livesin 1990. One study estimates that smoking causes 30 to 40 percent of al desths dueto
coronary heart disease. Smokers between the ages of 40 and 64 who smoked more than one
pack aday were shown to have arisk of coronary heart disease that is 3.2 times higher than
people who do not smoke.

264. Smoking dso increases a person’srisk of atherosclerotic periphera vascular
disease, expecidly if the smoker isdiabetic. Complications of this disease include decreased
blood ddlivery to the periphera tissues, gangrene, and ultimately loss of the affected limb.
Smoking cessation is the most important intervention in the management of peripherd vascular
diseases.

265. Smoking isacause of groke. Stroke isthe third leading cause of degth in the
United States. The association of smoking with stroke is believed to be mediated by the
mechanisms responsible for atherosclerosis (narrowing and hardening of the arteries),
thrombosis, and decreased cerebra blood flow in smokers. Female smokers who use oral
contraceptives are at an increased risk of having a stroke.

266. Cigarette smoking is the leading cause of chronic obgtructive pulmonary disease
(“COPD") in the United States. Approximately 84 percent of the COPD deathsin men and 79
percent of the COPD degaths in women are attributable to cigarette smoking. Therisk of death

from COPD may depend on how many cigarettes a person smokes daily, how deeply the
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person inhdes, and the age when the person began smoking. The number of cigarettes smoked
per day isasrong indicator for the presence of the principa symptoms of chronic respiratory
illness, including chronic cough, phlegm production, wheezing, and shortness of breath.

267. Smoking's detrimentd effect on lung structure and function appear within afew
years after cigarette smoking begins. Children who smoke are more likely to suffer from
respiratory illnesses than children who do not smoke. Adolescents who smoke may experience
inflammatory changes in the lung, reduced lung growth, and may not achieve normd lung function
as an adult.

268. Cigarette smoking is a probable cause of peptic ulcer disease. Peptic ulcer
disease is more likely to occur in smokers than in nonsmokers, and the diseese islesslikdy to
hedl, and more likely to cause death, in smokers than nonsmokers. Quitting smoking reduces the
chances of getting peptic ulcer disease and is an important component of effective peptic ulcer
treatment.

269. Studies dso show that women who smoke have reduced fertility. One study
showed that smokers were 3.4 times more likely than nonsmokers to take more than 1 year to
conceive.

270. Smoking's severe detrimenta effects during pregnancy are well documented.
Women who smoke are twice as likdly to have low birth weight infants as women who do not
smoke. Smoking aso causes intrauterine growth retardation of the fetus. Mothers who smoke
aso have increased rates of premature delivery.

271.  Smoking may lead to premature infant deeth. Babies of mothers who smoke are
more likely to die than babies born to nonsmoking mothers. A recent meta-anaysis reported
that use of tobacco products by pregnant women resultsin 19,000 to 141,000 miscarriages per

year, and 3,100 to 7,000 infant deaths per year. In addition, the meta-anayss attributed
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goproximatdy two-thirds of deaths from sudden-infant-death syndrome to maternad smoking
during pregnancy. By another estimate, if al pregnant women stopped smoking, there would be
4,000 fewer infant deaths per year in the United States.

2. Health Effects of Smokeless-Tobacco Products

272.  Smokeless-tobacco use can cause oral cancer. Therisk of oral cancer increases
with increased exposure to smokeless tobacco products, particularly in those areas of the mouth
where smokeless tobacco products are used. Therisk of cheek and gum cancersis nearly 50
times greater in long-term snuff usersthan in nonusers. Snuff and chewing tobacco contain
potent carcinogens, including nitrosamines, polynuclear aromatic hydrocarbons and radioactive
polonium.

273. Smokeess-tobacco use can cause oral leukoplakia, a precancerous lesion of the
soft tissue that consists of awhite patch or plague that cannot be scraped off. One study of 117
high school students who were smokeless-tobacco users reved ed that nearly 50 percent of these
students had ord tissue dterations. Thereisab percent chance that ora leukoplakias will
transform into malignanciesin 5 years. The leukoplakia gppears to decrease or resolve upon
cessation of smokeless-tobacco use.

274. Smokeess-tobacco use causes ora cancer and oral leukoplakia and may be
associated with an increased risk of cancer of the esophagus. Smokeless-tobacco use has been
implicated in cancers of the gum, mouth, pharynx and larynx. Snuff use aso causes gum
recession and is associated with discoloration of teeth and fillings, dentd cavities and abrasion of
the teeth.

P. Thelnjury to the State of Indiana as a Direct and For eseeable Consequence of

Defendants Unlawful Conduct

275. Inaddition to the human toll, the economic costs of tobacco use and, in
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particular, health-care expenditures from tobacco-attributabl e diseases, amount to an
unacceptable burden on society and the State of Indiana.

276. The State spends millions of dollars each year to provide or pay for hedth care
and other necessary facilities and services on behaf of state employees, the needy, indigents and
other digible resdents. Increased health-care cogts for those individuas are directly caused by
tobacco-induced cardiovascular disease, lung cancer, emphysema, respiratory and other
diseases.

277. Infulfilling its statutory duties, the State of Indiana has expended and will expend
subgtantial sums of money due to the increased cost of providing hedth-care servicesto treat
tobacco-caused diseases. These increased expenditures have been caused by the unlawful
actions of the Tobacco Industry.

278. Indianaexpendsfundsin severd areas tha include significantly increased charges
attributable to tobacco usage and exposure. These include but are not limited to:

a Medica payments. Pursuant to IND. CobE § 12-15-1 et
seq., Indiana makes payments for medical-care services
provided to recipients of public assstance. The amount
paid for Medicaid is higher than it would be otherwise
due to payment for tobacco-related illnesses,

b. Hedth Care: Indiana purchases hedth-care insurance
for public employees and dependents. The premiums
paid for al employees and dependents are higher than
they would be otherwise due to the potentia of
payments for tobacco-related illnesses for some
employees and dependents.

279. The Centersfor Disease Control have developed information on smoking-
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attributable deaths and diseases and the economic impact of smoking. Their study demongtrates
that there isa direct and substantial cost to Indiana taxpayers of increased hedlth care
attributable to use of tobacco. Nationwide, the CDC data show that the estimated hedlth-care
costs for smoking-attributable diseases are $50 hillion. These costs have been increasing at a
precipitous rate, more than doubling in the period from 1987 to 1993. The present vaue of
Indiana’ s Medicaid expenses attributable to smoking for the period 1992-1994 by itsdf exceeds
$200 million. Thisfigure does not include other damages suffered by the ate, such asincreased
hedlth-care insurance costs.

Q. Fraudulent Concealment

280.  Until recently, Plaintiff was without knowledge of defendants combination or
conspiracy, or of any facts from which it might reasonably be concluded that defendants were
illegdly congpiring, or which would have led to the discovery thereof. Plaintiff could not have
discovered such facts or the aleged violations at an earlier time because defendants fraudulently
concedled their course of conduct.

281. Pantiff isnot aware of the methods used by defendants to conced their
activities, but believes that the methods used by defendants in furtherance of their combination
and conspiracy were by nature salf-conceding and not of atype that could have reasonably been
goparent to plaintiff.

282. For example, in 1985, a Brown & Williamson attorney recommended that much
of itsmedical research be declared “ deadwood” and shipped to England. The attorney stated
that, “1 have marked with an X documentswhich | suggested were deadwood in the behaviora
and biologicd studies area. | said that the B series are Janus series studies and should also be
considered deadwood.” The attorney further suggested that the research, development, and

engineering department also “ should undertake to remove the deadwood fromits files.”
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283. Brown & Williamson attempted to control other documents so it could later
claim an atorney-cdlient privilege or work-product protection for documentsiits attorneys thought
might later cause difficulties in product-ligbility actions. Such documents included scientific
reports the company sought to protect from discovery:

[Scientific] materia should come to you [corporate counsel]
under a policy statement between you and Southampton
[B.A.T.] which describes the purpose of developing the
documents for B & W and sending them to you as use for
defense of potentid litigation. It is possible that a system can be
devised which would exempt the Engineering reports because it
might be difficult to maintain a privilege for covering such reports
under the potentid litigation theory. [Clontinued Law
Department control is essentid for the best argument for
privilege. At the same time, control should be exercised with
flexibility to alow access of the R & D dtaff to the documents.

284. TheBrown & Williamson assartions of privilege are fase and in bad faith. Other
defendants have used smilar tactics to conced the activities of the conspiracy. The joint actions
of the conspiracy through the CTR and the Tobacco Indtitute have been smilarly shielded from
scrutiny. Part of the document review undertaken by Brown & Williamson was an effort to
conced documents showing the true nature of the associations: “[In conducting document
review] pay specia attention to documents suggesting that TI [ Tobacco Ingtitute] was used asa
vehicle for the industry’ s dleged conspiracy to promote cigarettes through the open controversy
PR program. . . ."

285. The CTR had anumber of categories of research projects. Of particular
sgnificance isthe category Specid Projects. Specid Projects were reviewed and selected for
funding by the genera counsd of the member companies. It may be reasonably inferred that
lawyers controlled this research to protect it from discovery and aso to further the ends of the

conspiracy.
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286. PHantiff’'sdam of CTR manipulation through the sphoning of rdevant projectsis
further supported by the notes of the September 10, 1981 Committee of General Counsd,
transmitted via a September 18, 1981 |etter from Webster & Sheffield, which dates:

Stevens: ‘I need to know what the historical reasons were for the
difference between the criteriafor lawyers specia projectsand CTR
gpecia projects.” . . .

Jacob: ‘When we started the CTR Specid Projects, the idea
was that the scientific director of CTR would review a project.
If heliked it, it was a CTR specid project. If hedid not likeit,
then it became alawyers specid project.’

Stevens: ‘He took offense re scientific embarrassment to us, but
not to CTR.’

Jacob: “With Spielberger, we were afraid of discovery for FTC

and Aviado, we wanted to protect it under the lawyers. We did

not want it out in the open.’
These minutes explicitly acknowledge that the supposedly “independent” scientific director of
CTR channeled research into Specid Projects for defendants' litigation efforts. But even more
disturbing is defendants announced practice of usng the Specid Projects division to shield
damaging research results from the public and the FTC. A document captioned “Notes from the
September 10, 1981 Mesting of Company Counsd and Ad Hoc Committee Members’ is even
more explicit. Page one of the “Notes’ states asfollows:

skeptica scientigts. . .. The staff at CTR aso needed to be

more tobacco oriented with a skeptical view.
This document pertains not only to the Special Projects divison but aso to defendants
intentional manipulation of the CTR asawhole.

287. Deéfendants conspiracy isongoing and continuesto thisday. The defendants
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continue to deny that (i) nicotine is addictive, (i) smoking causes cancer and other hedth
problems, (iii) thet they areillegdly targeting minors and (iv) thet they manipulate the leve of
nicotine in tobacco products to increase addiction.
R. Punitive Damages
288. Defendants acted with mdice, fraud, gross negligence and/or oppression, which
was not a product of mistake of fact or law, honest error of judgment, overzea ousness, mere
negligence or other human faling.
289. Anaward of punitive damagesis necessary to punish defendants and to deter
others from the same or smilar conduct.
290. Thepublic interest would be served by the deterrent effect of an award of
punitive damages againg defendants.
VIl. CLAIMSFOR RELIEF
COUNT 1. CONSPIRACY
291. The State of Indiana redleges and incorporates paragraphs 1-290 asif set forth
fully above.
292. Defendants conspired to violate the statutes set forth below in Counts 2-3 and
the common law as set forth in Counts 4-7 and agreed as part of the conspiracy to:
a Restrain and suppress research and information concerning the adverse
effects of tobacco-product use and the addictive effect of nicotine;
b. Create false doubt about the scientific studies linking tobacco- product
use to adverse health consequences and/or the addictive nature of nicotine;
C. Affirmatively misrepresent the addictive effects of nicotine and the
harmful effects of tobacco-product use;

d. Conced their manipulation of the leve of nicotine in tobacco products,
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e Redtrain the development, production, and marketing of a safer cigarette;
f. Avoid competition based on hedth claims and safer cigarettes,
s} Pass on to others hedth-care costs associated with tobacco products,

h. Prevent their assumption of those hedlth-care costs by the defendants;

Market tobacco products to minors.

293. Defendants knowingly and voluntarily participated in acommon schemeto
commit these unlawful acts.

294. Defendants knowingly, willingly, and wantonly agreed and conspired among
themselves to decelve government regulators and the public about the carcinogenic, pathologic,
and addictive properties of cigarettes and other tobacco products. The unlawful endsto be
achieved were defendants continued ability to sell legdly and profit from cigarettes and other
tobacco products, in spite of their Sgnificant carcinogenic, pathologic, and addictive properties.

295. All defendants joined in the conspiracy at least by 1954 through the formation of
the TIRC or, in the case of defendant Liggett, by its actud and/or tacit agreement with other
defendants to withhold from government regulators and the public their knowledge about the true
carcinogenic, pathologic and addictive properties of their cigarettes.

296. Defendants overt actsin furtherance of these unlawful purposes are attributable
to each defendant and include, without limitation:

a forming and controlling the TIRC and later the CTR;

b. engaging in deceptive acts and practices in the course of businessin
violation of Indianalaw;

C. restraining and suppressing research and information concerning the
adverse effects of tobacco-product use and the addictive effect of nicotine;

d. creating doubt about the scientific studies linking tobacco-product use to
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adverse hedth consequences and/or the addictive nature of nicotine;

e affirmatively misrepresenting the addictive effects of nicotine and the
harmful effects of tobacco-product use;

f. concedling their manipulation of the level of nicotinein tobacco products,

s} fraudulently misrepresenting and omitting materid informeation regarding
the human hedlth dangers of smoking;

h. designing, testing, manufacturing, marketing, supplying and sdling
defective cigarettes,

I. targeting minors for the marketing, supply, sde and use of their
cigarettes, and

B suppressing the design, test, manufacture, marketing and/or sde of non
or less-addictive, carcinogenic and pathologic cigarettes.

297. Theeffect of this conspiracy wasto violate Indianalaw as set forth below. The
conspiracy isongoing and will not sop unlessinjunctive relief is granted.

298. The defendant co-conspirators performed tortious acts in furtherance of the
conspiracy, thereby proximately causing injury to the State of Indiana.

299. Asadirect, actud and proximate result of defendants conduct, the State of
Indiana has suffered and will continue to suffer substantia injuries and damages for which the
State of Indianaiis entitled to relief.

COUNT 2. AGREEMENT TO RESTRAIN TRADE

300. The State of Indiana repeats and realleges paragraphs 1-299 asif set forth fully
above.

301. Asdescribed above, beginning at least as early as 1953 and continuing until the

present date, defendants agreed and conspired to diminate and suppress competition in the
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market for tobacco products.
302.  Pursuant to such agreement and congpiracy, defendants engaged in the following
underlying activity, dl as set forth in considerably more detail above:

a They restrained and suppressed competition in the development and/or
sdle of “safer” tobacco products.

b. They restrained and suppressed the dissemination of truthful informeation
on the hedlth consequences of smoking in Indiana, including information as to the addictive
properties of nicotine.

C. They knowingly disseminated fase informetion in Indiana about the
health consequences of smoking and about their commitment to make public scientific
information regarding such consequences.

d. They restrained, controlled, limited and suppressed research in, and the
development, manufacture and marketing of, a“ safer” cigarette and other tobacco products that
would have resulted in reduced health costs for the State of Indiana.

e In generd, they declined to compete in Indiana in any manner relaing to
the hedlth dlaims of cigarettes.

f. Apart from maintaining the demand for their tobacco products,
defendants knew that their conduct would cause smoking-related diseases in Indiana and would
cause the State of Indiana to incur substantial hedlth-care costsiin treating such diseases.

303. Aspart of the agreement, combination and conspiracy, defendants agreed,
among other things, to:

a Restrain and suppress research on the hedth effects of tobacco product
use and the addictive nature of nicotine;

b. Restrain and suppress the dissemination of information on the harmful
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effects of tobacco-product use and the addictive nature of nicotine;

C. Discredit and create doubt concerning the research of othersrelating to
the health effects of tobacco products and the addictive nature of nicotine; and

d. Restrain the research, development, marketing and sale of product
innovations, including safer cigarettes, rdating to the health effects of tobacco- product use.

304. The aforesaid agreement, combination or conspiracy condsted of an agreement,
understanding and concert of action among defendants, the substantia terms of which were:

a Withholding information within the possession and/or knowledge of
defendants about harmful hedlth effects of tobacco-product use and the addictive nature of
nicotine;

b. Disseminating fase information promoting tobacco products as harmless
and fasely discrediting reports by others to the contrary;

C. Suppressing sponsorship of independent research on the issues of
tobacco- product use and hedlth;

d. Destroying and/or concedling documents and information releting to the
hedlth effects of tobacco-product use and the addictive nature of nicotine;

e Intimidating persons with information about the hedlth effects of tobacco-
product use and the addictive nature of nicotine to prevent, hinder and limit the disclosure of such
information;

f. Terminating research and-development programsinto product
innovations related to the hedlth risks associated with tobacco- product use; and

o] Suppressing saes and marketing of product innovations related to the
hedlth risks associated with tobacco-product use.

305. Infurtherance of their agreement, combination or conspiracy, defendants did,
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without limitation, the following acts.

a Created the Tobacco Industry Research Committee (later known as the
Council for Tobacco Research) and the Tobacco Ingtitute, charged with the tasks of
disseminating false and mideading information regarding the health risks associated with the use
of tobacco products,

b. Agreed to suppress independent research regarding the hedlth risks of
tobacco-product use and the addictive nature of nicotine;

C. Destroyed and concealed research and information revedling the hedlth
risks of tobacco-product use and the addictive nature of nicotine or evidence thereof;

d. Jointly sponsored deceptive mass-media articles and advertisements
intended to deceive the public and public entities about the hedlth risks of tobacco-product use
and the addictive nature of nicotine;

e Made fal se representations concerning their commitment to sponsor and
make public “objective’ scientific information regarding the relationship between hedth and
tobacco-product use; and

f. Agreed to hdt, limit, gtifle and arrest research, development, marketing
and sales of product innovations related to the hedlth risks associated with tobacco- product use.

306. Asaresult of the foregoing, the public has been misnformed and mided
concerning the nature and health consequences of use of tobacco products and has been
deprived of the availability of safer tobacco products, al of which has restrained competition and
has had an effect on the volume of tobacco products purchased by the public and the prices
charged by defendants and hes affected the alocation of resources in the economy within the
State of Indiana.

307. Infact, asadirect result of defendants conduct, the State of Indianaincurred
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subgtantial hedlth-care costs arising from smoking-related diseases and injuries. Defendants
conduct is thus inextricably intertwined with the State’ sincreased hedlth-care costs.

308. Defendants conduct has had a direct and foreseesble effect on the State’s
hedlth-care costs. Defendants continue to regp enormous profits by virtue of their wrongful
conduct at the expense of the State and have effectively shifted the hedth-care costs of smoking-
related diseases to third parties, including the State of Indiana.

309. Defendants conduct constitutes an unreasonable restraint of trade that has
lessened and continues to lessen full and free competition. Defendants have thus violated IND.
CoDE 88 24-1-1-1 and 24-1-2-1, which violations are continuing and likely to continue unless
restrained, the State’ s remedy at law being inadequate.

COUNT 3. DECEPTIVE ACTSAND PRACTICES

310. The State of Indiana repeats and realleges paragraphs 1-309 asif st forth fully
above.

311. Intheregular course of business, defendants engaged in misrepresentations
and/or omissons of materid facts, including but not limited to:

a That defendants would lead an effort to discover and discloseto the
public the truth about the hedlth effects of tobacco-product use;

b. That the use of tobacco products is not harmful and has not been proven
to cause and exacerbate diseases;

C. That nicotine contained in tobacco productsis not addictive;

d. That defendants do not exploit or manipulate the nicotine in tobacco
products;

e That defendants do not target, direct or seek to focus their tobacco-

product marketing efforts on children and adolescents and, in fact, actively discourage sale of
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those products to children and adolescents.
312. The conduct described above and in this complaint congtitutes unfair and
deceptive acts or practicesin violation of IND. CopEe § 24-5-0.5-3(a) in that:

a Defendants have knowingly failed to disclose to the public the
information developed by or otherwise known to them concerning the hedlth hazards of tobacco-
product use, including the addictive nature of nicotine. They have knowingly and systematicaly
suppressed and concedled materia information developed by or otherwise known to them
concerning the adverse hedlth effects of tobacco-product use, including the addictive nature of
nicatine, and have knowingly engaged in a campaign of misnformation and disnformation to
conced the truth. Defendants have further knowingly and systematicaly sought fasdy to
discredit or cast doubt upon scientific studies and reports which concluded that use of tobacco
products caused adverse hedlth effects, including the addictive nature of nicotine;

b. Tobacco products are harmful when used for their intended purpose.
Tobacco-product use causes alarge variety of diseases, including debilitating diseases and
diseases that result in degth. In furtherance of their deceptive representations about the health
effects of tobacco-product use, defendants have knowingly suppressed the development and
commercid production of safer tobacco products;

C. Defendants knowingly rely upon the addictive nature of nicotinein
designing, marketing and sdlling tobacco products and knowingly manipulae nicotine levels,
availability and ddivery to achieve their design, marketing and sales drategies,

d. Defendants knowingly market, distribute and sdll tobacco productsin a
manner that targets children and adolescents and knowingly attracts them to begin or continue to
use tobacco products.

COUNT 4. UNJUST ENRICHMENT
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313. The State of Indianaredleges and incorporates paragraphs 1- 312 asif st forth
fully above.

314. Theintended use of defendants cigarettes causes disease.

315. Many of the Indiana resdents who are afflicted with tobacco-related diseases
are poor, uneducated and unable to provide for their own medica care. These resdentsrely
upon the State of Indianato provide their medicd care, and the State is legally obligated to
provide and pay for such medical services under both state and federa law. The provision of
and payment for such medica care result in an extreme burden on the taxpayers and financia
resources of this State. The State of Indiana has expended millions of dollarsin caring for
resdents who have and are suffering from lung cancer, cardiovascular disease, emphysema,
chronic obstructive pulmonary disease and a variety of other cancers and diseases that were and
are caused by defendants' cigarettes and other tobacco products. The State of Indiana has also
expended millionsin providing hedth care for its employees, the cost of which has been
increased as aresult of defendants conduct.

316. Defendants have knowledge thet there isin effect a benefit conferred on them by
the State’ s payment of hedlth-care costs for diseases resulting from the use of tobacco products
sold in Indiana by defendants, which payments were foreseegble given defendants' knowledge of
the hedlth risks of their cigarettes and other tobacco products.

317. Whilethe State of Indiana pays the hedlth-care costs that result from the use of
tobacco products as intended, defendants continue to regp billions of dollarsin profits from the
sde of ther cigarettes.

318. Defendants have avoided regulations and the costs of disease, injuries and

deaths resulting from the normal use of their unreasonably dangerous tobacco products.
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Defendants have been and are able legdly to promote the sdle of cigarettes and other tobacco
products to Indiana residents by continuing to misnform federal and state authorities about their
true carcinogenic, pathologic and addictive qualities.

319. Indirect contradiction to and in spite of Indiana s specific statutory prohibitions,
defendants have spent billions of dollars on targeted marketing programs designed to encourage
minors unlawfully to buy, possess and use their cigarettes and other tobacco products.

320. Inequity and fairness, defendants and their agents, aiders, abettors and co-
congpirators — and not the State of Indiana— should bear the costs of tobacco-related
diseases. By avoiding their own duties to stand financidly responsible for the harm done by their
cigarettes, defendants wrongfully have forced the State of Indianato perform such duties and to
pay the hedlthcare costs of tobacco-related disease. Asaresult, defendants have been unjustly
enriched to the extent that Indiana taxpayers have had in part to pay these cogts, which rightfully
should be borne by defendants.

321. Asareault of defendants conduct in violaion of the common law of Indiang, the
State of Indiana has suffered and will continue to suffer substantia injuries and damages for
which it is entitled to relief.

COUNT 5. INDEMNITY

322. The State of Indiana redleges and incorporates paragraphs 1- 321 asif st forth
fully above.

323. Asadirect and proximate result of defendants breaches of duty and omissions
dleged above, the State of Indiana has paid millions of dollars to provide necessary medica
care, facilities and sarvices for certain of the aforementioned Indiana residents injured by
defendants cigarettes and unable to afford and otherwise obtain such necessary medica care,
facilities and services.
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324. Defendants were liable to pay the medical expenses for the aforementioned
Indianaresidents injured by defendants tobacco products.

325. The State of Indianawas legally obligated to pay the aforementioned sums and
did not conduct itsdlf in any wrongful manner in being so obligated to pay and in paying these
ums.

326. Defendants are legdly obligated to indemnify the State of Indianafor the
provison of necessary medical care, facilities and services for those aforementioned Indiana
resdentsinjured by defendants cigarettes.

COUNT 6. NEGLIGENCE

327. The State of Indiana repests and redlleges paragraphs 1- 326 asif set forth fully
above.

328. Indianalaw prohibits the knowing sale of tobacco to a person less than 18 years
old, IND. CoDE 8 35-46-1-10, aswell as the purchase, possession or use of tobacco by a
person less than 18 years old. IND. CopE § 35-46-1-10.5.

329. Thetobacco-company defendants are in the business of sdlling tobacco
products. In the course of selling such products, defendants have engaged in a course of
conduct and have suppressed information with the intent that others rely on such suppression
deceptively, unfairly and unlawfully to cause, aid and/or encourage Indiana children to use
tobacco productsin violation of Indianalaw.

330. More specificaly, and as set forth above, defendants have caused, aided and/or
encouraged the sde of tobacco products to the children of Indiana, in part by (i) conceding that
their marketing is desgned to encourage minors to smoke in violation of state law, (ii) conceding
that their products are addictive and harmful and suppressing and omitting information on these

subjects, while at the same time portraying tobacco use as glamorous and in afashion that is
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designed to minimize the risks associated with tobacco usg, (jii) designing their marketing
campaigns with the intent that minors rely on the Tobacco Companies advertisements and

(iv) engaging in conduct with the purpose of causng minors to smokein violation of Indiana law.
This conduct is both unfair and deceptive. Further, defendants conduct is made even more
unfair and deceptive by virtue of their public proclamation thet they are againgt encouraging
minors to smoke while secretly launching a course of conduct designed to accomplish exactly the
opposite.

331. Tobacco salesto minors have increased in Indiana as a direct, foreseeable and
intended result of defendants practices.

332. Asareault of this course of conduct, and asintended, defendants have caused
the sale of tobacco products to minors and have breached their duty not to make or encourage
such sdles.

333. Asadirect result of defendants conduct, the State of Indiana has suffered and
will continue to suffer substantid injuries and damages for which it is entitled to rdlief.

COUNT 7. INTENTIONAL BREACH OF ASSUMED DUTY

334. The State of Indiana repeats and realleges paragraphs 1- 333 asif set forth fully
above.

335. Beginning as early as 1954 with the publication of “A Frank Statement to
Cigarette Smokers” and continuing to the present date, defendants assumed a specid and
generd duty to protect the public health and a duty to those who advance the public hedlth,
including the State of Indianaand its political subdivisons.

336. Defendants publicly represented that they were undertaking to act on behdf of
the public’s hedlth, to aid and assst the research effort into all phases of tobacco use and hedlth,

to cooperate closely with those who safeguard the public hedlth, to continue research and all
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possible efforts until al the facts were known, and to provide complete and authenticated
information about cigarette smoking and hedlth.

337. Defendants purportedly undertook performance of their assumed duty and
awarded highly publicized grants to supposedly “independent researchers.” Throughout the
years and continuing to the present date, defendants spokespersons have repeatedly announced
that research was underway, but the results have dways been “inconclusve’ and the hedth
questions “unresolved.” These actions are part of defendants e aborate disnformation campaign
designed to obscure the overwhelming and conclusive evidence that smoking causes lung cancer,
heart disease and a host of other health problems.

338. Defendants did not make these representations gratuitoudy. Rather, they were
made to combat emerging concerns about smoking, to protect the Tobacco Companies
enormous profits and to avoid government regulation. The *Frank Statement” and subsequent
gatements proclaiming the industries’ *responsibility” were intended to affect the State of
Indiana defendants directly pledged to cooperate with “those responsible for public hedth.”

339. Defendants further pledged to support research by independent scientists and to
share reaults.

340. Defendants dso sad that public hedth was their preeminent concern — of even
greater concern than their own prafitability.

341. Each of these undertakings was designed, among other purposes, to cause
Indiana governmentd officids, among others, to believe that immediate action on their part to
curb or regulate smoking was not needed. As evidence mounted that tobacco use was
hazardous, governmentd entities consdered and/or began to legidate and regulate various
controls on tobacco use and advertising. Defendants intentionally resisted these efforts, and the

“Frank Statement” and its progeny were designed to lull the State and other governmental
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entities, anong others, into avoiding the implementation or passage of such legidation and/or
regulation, or otherwise to convince the State and other governmenta entities that such regulation
Was unnecessary.

342.  In making these commitments, defendants assumed duties to both the State and
the public. Asto the State, defendants specificaly pledged to “ cooperate closdy with those
whose task it is to safeguard the public hedth.” Asto the public, defendants specificaly
undertook a*“specid responshbility to the public and accept[ed] an interest in people’ s hedth as.
. . paramount to every other consideration in [their] business.” In accepting these responsihilities,
defendants undertook three specific duties. First, by committing themsalves to making hedlth
their preeminent responsibility, the Tobacco Companies agreed that they would not el or
continue to sall products they knew to cause death and disease when used as intended. The
violation of this duty is the direct cause of the costs incurred by the State in treating the illness
that resulted from defendants’ sales of tobacco products.

343.  Second, defendants pledged to cooperate with public-hedth officids, and
defendants did the opposite, thereby directly allowing continued and unfettered tobacco sales,
which in turn injured the State.

344. Third, having undertaken to tell the truth about tobacco use and hedth,
defendants were legaly bound to spesk the whole truth. Defendants breached this duty, and
such breach aso damaged the State of Indiana.

345.  Defendants reasonably could have foreseen the risk of harm to the State of
Indiana. Physical injury to tobacco users was not only foreseeable, it was contemplated asthe
inevitable consequence of defendants undertakings. Defendants knew or should have known of
the State’ s obligation to care for indigent persons or Medicaid recipients who have suffered

physica injury due to tobacco use.
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346. Defendants intentiond breach of duty not only served to forestdl increased
government regulation but contributed to the State’ s increased hedlth- care costs because the
breach caused Indiana smokers to take up or continue smoking. Had defendants disclosed what
they knew, had they not suppressed information about addiction and nicotine manipulation, had
they not targeted minors and had they reported the truth, the amount of tobacco use in Indiana
would have been substantidly less and would, in turn, have reduced the State's Medicaid costs
attributable to smoking-related diseases. The very purpose of defendants assumption of a duty
was to promote the use of tobacco products and thus directly increase the risk of harm to the
State.

347. Defendants intentiond breach of duty aso influenced the Stat€' s course of
conduct. Had defendants not breached their assumed and generad duty, they would have
disclosed fully (1) that defendants own studies showed links between tobacco use and adverse
hedlth effects, (2) that nicotine is highly addictive, (3) that the Tobacco Companies manipulate
nicotine levelsin tobacco products to increase and maintain addiction and (4) that the Tobacco
Companies were trying to induce minors to use tobacco to increase the companies’ long-term
profits by replacing tobacco users who die. For years, these facts have been concedled, and
many till remain conceded. Had those facts been disclosed earlier, the State would have taken
action to restrain the companies activities. Once the State learned, through partia disclosures,
of the true nature of defendants’ activities, the State brought this action.

348. Asadirect, foreseeable and proximate cause of defendants breach, the State
has suffered and will continue to suffer substantid injuries and damages.

349. The conduct described condtitutes an intentiona breach of a voluntarily assumed
duty for which defendants are ligble in money damages.

350. Defendants unlawful conduct will continue unlessthe relief prayed for in this
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complaint is granted.

WHEREFORE, the State of Indiana prays as follows.

A. That, asto dl Counts, the Court adjudge and decree that defendants have
engaged in the conduct aleged heran.

B. That, asto al Counts, the Court adjudge and decree that such conduct is
contrary to Indiana s statutory and common law.

C. That, asto al Counts, the Court order defendants publicly to disclose,
disseminate and publish dl research previoudy conducted directly or indirectly by themsdves
and thelr respective agents, affiliates, servants, officers, directors, employees and all persons
acting in concert with them that relates to the issue of smoking and hedith.

D. That, asto al Counts, the Court order defendants to fund a corrective public-
education campaign relating to the issue of smoking and hedlth, administered and controlled by
an independent third party.

E That, asto dl Counts, the Court order defendants to fund clinical smoking-
cessation programs in the State of Indiana.

F. That, asto Count 3, the Court award a civil pendty of $500 per deceptive
consumer sde.

G. That, asto Count 4, the Court order defendants to pay restitution to restore
plaintiff to the financia position it would be in, absent the defendants' conduct.

H. That, asto Counts 5-7, the Court award damages to the State resulting from the
actions described above.

l. That, asto Counts 5-7, the Court award punitive damages against defendants to
punish their conduct and deter others from such conduct.

J. That, asto all Counts, the Court order such other and further rdief as the Court
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deemsjust, necessary and appropriate.
Vill. JURY DEMAND
Under Indiana Tria Rule 38(b), the State of Indiana hereby demands atria by jury of dl

issues triable of right by ajury.

DATED: February 19, 1997
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