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FIRST AMENDED COMPLAINT

INTRODUCTION

1. In the name of profits, the tobacco industry has chosen to ignore and suppress the truth



about the hedth hazards of cigarette smoking and of being exposed to cigarette smoke. Asaresult, the
resdents of the State of Hawaii have contracted smoking-related diseases, including, without limitation,
cancer, emphysema and heart disease. The care of these resdents has placed a sgnificant burden on
the State of Hawai, including, but not limited to, Medicaid, hospitd and other public resources of the
State of Hawaii. This burden should rightly be borne by the tobacco industry, which has been able to
privatize its profits while socidizing the cods of its misconduct. Additiondly, the State of Hawaii has a
parens patriae responghbility to protect the hedth and safety of its resdents. Therefore, the State of
Hawaii hasfiled this lawsuit in furtherance of these responsibilities.

2. Accordingly, the State of Hawali, by its Attorney Generd, Margery S. Brongter, brings
this action pursuant to its conditutiona, statutory, common law, legd and/or equitable authority for the
purposes of, inter alia, (1) enjoining defendants from jeopardizing our youth and mideading resdents
of the State of Hawaii and (2) obtaining reimbursement for public assstance, hedth care costs, and
other costs to the State of Hawali, as a result of the actions of defendants, aswell as other rdlief aswill
afford afull and complete remedy. The defendant tobacco companies have intentionally marketed their
cigarettes toward children and the smoking rate among our children has increased because of it.

3. The dlegations contained herein are made on information and belief.

4, As each and every defendant, except for defendant Hawaiian Ides Didributors Ltd., is
aleged to have materidly participated with, conspired with, asssted, encouraged, acted in concert with
and/or aided and abetted one or more of the other defendants in the conduct described herein, unless

specificaly noted otherwise, each and every dlegation applies to each and every defendant.



5. As each and every defendant, except for defendant Hawaiian Ides Didributors Ltd., is
dleged to have materidly participated, conspired with, asssted, encouraged, acted in concert with
and/or aided and abetted one or more of the other defendants in the conduct described herein, unless

specificaly noted otherwise, each and every count gpplies to each and every defendant.

. PARTIES
A. PLAINTIFF
6. The State of Hawalii is a sovereign State of the United States. Margery S. Brongter is

the duly appointed Attorney Generd of the State of Hawaii.

B. DEFENDANTS

7. Brown & Williamson Tobacco Corporation as successor by merger to The American
Tobacco Company (“ATC”) is a Delaware corporation whose principa place of busnessis located at
1500 Brown & Williamson Tower, Louisville, Kentucky 40202. Defendant The American Tobacco
Company was an agent, dter ego, subsdiary and/or divison of Defendant American Brands, Inc. At
times pertinent to the complaint, defendant The American Tobacco Company designed, tested,
manufactured, marketed and sold cigarettes for use in the State of Hawaii or materidly participated
with, conspired with, assisted, encouraged, acted in concert with and/or aided and abetted one or more

of the other defendants in doing 0.



8. American Brands, Inc. is a Delaware corporation whose principa place of busnessis
located at 1700 East Putnam Avenue, Old Greenwich, Connecticut 06870. Defendant American
Brands Inc. was the parent corporation of defendant The American Tobacco Company. At times
pertinent to the complaint, defendant American Brands Inc. individudly and/or through its agent, dter
ego, subsdiay and/or divison, defendant The American Tobacco Company, designed, tested,
manufactured, marketed and sold cigarettes for use in the State of Hawaii or materidly participated
with, conspired with, assisted, encouraged, acted in concert with and/or aided and abetted one or more
of the other defendants in doing 0.

9. Brown & Williamson Tobacco Corporation is a Delaware corporation whaose principd
place of busness is located a 1500 Brown & Williamson Tower, Louisville, Kentucky 40202.
Defendant Brown & Williamson Tobacco Corporation is an agent, dter ego, subsidiary and/or divison
of defendant British American Tobacco Company Ltd., defendant Britisn- American (Holdings) Ltd.,
defendant B.A.T. Industries PLC and defendant Batus Holdings, Inc. At times pertinent to the
complaint, defendant Brown & Williamson Tobacco Corporatiion designed, tested, manufactured,
marketed and sold cigarettes for use in the State of Hawaii or materidly participated with, conspired
with, assisted, encouraged, acted in concert with and/or aided and abetted one or more of the other
defendantsin doing 0.

10. British American Tobacco Company Ltd. is a British corporation whose registered
office is located a Millbank, Knowle Green, Staines, Middlesex, England TW181DY. Defendant
British American Tobacco Company Ltd. is a parent corporation of defendant Brown & Williamson
Tobacco Corporation. At times pertinent to the complaint, defendant British American Tobacco

Company Ltd., individudly and/or through its agent, dter ego, subsdiary and/or divison, defendant
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Brown & Williamson Tobacco Corporation, designed, tested, manufactured, marketed and sold
cigarettes for use in the State of Hawaii or materidly participated with, conspired with, assisted,
encouraged, acted in concert with and/or aided and abetted one or more of the other defendants in
doing so.

11. British American (Holdings) Ltd. is a British corporation whose registered office is
located at Millbank, Knowle Green, Staines, Middlesex, England TW181DY. Defendant British
American (Holdings) Ltd. is a parent corporation of defendant Brown & Williamson Tobacco
Corporation. At times pertinent to the complaint, defendant British-American (Holdings) Ltd.,
individudlly and/or through its agent, dter ego, subsdiary and/or divison, defendant Brown &
Williamson Tobacco Corporation, designed, tested, manufactured, marketed and sold cigarettes for use
in the State of Hawaii or materidly participated with, conspired with, assisted, encouraged, acted in
concert with and/or aided and abetted one or more of the other defendants in doing so.

12. B.A.T. Indudtries PLC is a British corporation whose registered office is located at
Windsor House, 50 Victoria Street, London, England SW1H ONL. Defendant B.A.T. Industries PLC
is a parent corporation of defendant Brown & Williamson Tobacco Corporation. At times pertinent to
the complaint, defendant B.A.T. Indudtries PLC, individualy and/or through its agent, dter ego,
subsdiary and/or division, defendant Brown & Williamson Tobacco Corporation, designed, tested,
manufactured, marketed and sold cigarettes for use in the State of Hawaii or materidly participated
with, conspired with, assisted, encouraged, acted in concert with and/or aided and abetted one or more

of the other defendants.



13. Batus Holdings Inc. is a Delaware corporation with its principd place of business at
1500 Brown & Williamson Tower, Louisville, Kentucky 40202. Defendant Batus Holdings Inc. is a
parent corporation of defendant Brown & Williamson Tobacco Corporation. At times pertinent to the
complaint, defendant Batus Holdings Inc. individualy and/or through its agent, dter ego, subsdiary
and/or divison, defendant Brown & Williamson Tobacco Corporation, designed, tested, manufactured,
marketed and sold cigarettes for use in the State of Hawaii or materidly participated with, conspired
with, assisted, encouraged, acted in concert with and/or aided and abetted one or more of the other
defendantsin doing 0.

14. Philip Morris Incorporated (Philip Morris U.SAA.) is a Virginia corporation whose
principal place of business is located at 120 Park Avenue, New York, New York 10016. Defendant
Philip Morris Incorporated (Philip Morris U.SAA.) is an agent, ater ego, subsdiary and/or divison of
defendant Philip Morris Companies Inc. At times pertinent to the complaint, defendant Philip Morris
Incorporated (Philip Morris U.SA.) designed, tested, manufactured, marketed and sold cigarettes for
usein the State of Hawaii or materidly participated with, conspired with, asssted, encouraged, acted in
concert with and/or aided and abetted one or more of the other defendants in doing so.

15. Philip Morris Companies Inc. is a Virginia corporation whose principd place of
business is located at 120 Park Avenue, New York, New York 10016. Defendant Philip Morris
Companies Inc. is the parent corporatiion of defendant Philip Morris Incorporated (Philip Morris
U.SA.). At times pertinent to the complaint, defendant Philip Morris Companies Inc., individualy
and/or through its agent, dter ego, subsdiary and/or divison, defendant Philip Morris Incorporated
(Philip Morris U.SAA.), designed, tested, manufactured, marketed and sold cigarettes for use in the

State of Hawaii a materidly participated with, conspired with, assisted, encouraged, acted in concert
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with and/or aided and abetted one or more of the other defendantsin doing so.

16. R.J. Reynolds Tobacco Company is a New Jersey corporation whose principa place
of business is located at 4th & Main Stregt, Wington-Salem, North Carolina 27102. Defendant R.J.
Reynolds Tobacco Company is an agent, dter ego, subsdiary and/or divison of defendant RIR
Nabisco Inc. At times pertinent to the complaint, defendant R.J. Reynolds Tobacco Company
designed, tested, manufactured, marketed and sold cigarettes for use in the State of Hawaii or materialy
participated with, conspired with, assisted, encouraged, acted in concert with and/or aided and abetted
one or more of the other defendants in doing <.

17. RJIR Nabisco Inc. is a Delaware corporation whose principal place of businessis 1301
Avenue of the Americas, New York, New York 10015. Defendant RJR Nabisco Inc. is the parent
corporation of defendant R.J. Reynolds Tobacco Company. At times pertinent to the complaint,
defendant RIR Nabisco, Inc., individudly and/or through its agent, ater ego, subsidiary and/or divison,
defendant R.J. Reynolds Tobacco Company (hereinafter “RJR”), designed, tested, manufactured,
marketed and sold cigarettes for use in the State of Hawaii or materidly participated with, conspired
with, assisted, encouraged, acted in concert with and/or abetted one or more of the other defendantsin
doing so.

18. Liggett & Myers Inc. is a Delaware corporation whose principd place of busnessis
located a 700 West Main Street, Durham, North Carolina27701. Defendant Liggett & Myers, Inc. is
an agent, dter ego, subsdiary and/or divison of defendant Brooke Group Limited and defendant
Liggett Group, Inc. At times pertinent to the complaint, defendant Liggett & Myers, Inc. designed,
tested, manufactured, marketed and sold cigarettes for use in the State of Hawai or materidly

participated with, conspired with, assisted, encouraged, acted in concert with and/or aided and abetted
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one or more of the other defendants in doing <.

19. The Brooke Group Limited is a Delaware corporation whose principa place of
business is located at 100 Southeast 22nd Street, Floor 32, Miami, FL  33131. Defendant Brooke
Group Limited is the parent corporation of defendant Liggett & Myers, Inc. At times pertinent to the
complaint, defendant Brooke Group Limited, individudly and/or through its agent, dter ego, subsdiary
and/or divison, defendant Liggett & Myers, Inc., designed, tested, manufactured, marketed and sold
cigarettes for use in the State of Hawaii or materidly participated with, conspired with, asssted,
encouraged, acted in concert with and/or aided and abetted one or more of the other defendants in
doing so.

20.  TheLiggett Group, Inc. is a Delaware corporation whose principa place of businessis
located at 700 West Main Street, Durham, North Carolina 27701. Defendant Liggett Group, Inc. isthe
parent corporation of defendant Liggett & Myers, Inc. At times pertinent to the complaint, defendant
Liggett Group, Inc., individudly and/or through its agent, dter ego, subsidiary and/or division, defendant
Liggett & MyersInc., designed, tested, manufactured, marketed and sold cigarettes for use in the State
of Hawaii or materialy participated with, conspired with, asssted, encouraged, acted in concert with
and/or aided and abetted one or more of the other defendants in doing so.

21. Lorillard Tobacco Company is a Ddaware corporation whose principa place of
busness is located at 1 Park Avenue, New York, New York 10016. Defendant Lorillard Tobacco
Company is an agent, ater ego, subsdiary and/or divison of defendant Lorillard Incorporated and
defendant Loews Corporation. At times pertinent to the complaint, defendant Lorillard Tobacco
Company designed, tested, manufactured, marketed and sold cigarettes for use in the State of Hawali

or materialy participated with, conspired with, assisted, encouraged, acted in concert with and/or aided
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and abetted one or more of the other defendants in doing 0.

22. Lorillard Incorporated is a Delaware corporation whose principa place of busness is
located at 1 Park Avenue, New York, New York 10016. Defendant Lorillard Incorporated is the
parent corporation of defendant Lorillard Tobacco Company. At times pertinent to the complaint,
defendant Lorillard Incorporated, individuadly and/or through its agents, ater ego, subsidiary and/or
division, defendant Lorillard Tobacco Company, designed, tested, manufactured, marketed and sold
cigarettes for use in the State of Hawaii or materidly participated with, conspired with, asssted,
encouraged, acted in concert with and/or aided and abetted one or more of the other defendants in
doing so.

23. Loews Corporation is a Delaware corporation whose principal place of busness is
located at 1 Park Avenue, New York, New York 10016. Defendant Loews Corporation is the parent
corporation of defendant Lorillard Tobacco Company. At times pertinent to the complaint, defendant
Loews Corporation, individudly and/or through its agent, dter ego, subsdiay and/or divison,
defendant Lorillard Tobacco Company, designed, tested, manufactured, marketed and sold cigarettes
for use in the State of Hawali or materidly participated with, conspired with, asssted, encouraged,
acted in concert with and/or aided and abetted one or more of the other defendants in doing so.

24. United States Tobacco Company is a Delaware corporation whose principa place of
business is located at 100 West Putnam Avenue, Greerwich, Connecticut 06830. Defendant United
States Tobacco Company is an agent, dter ego, subsdiary and/or divison of defendant UST Inc. At
times pertinent to the complaint, defendant United States Tobacco Company designed, tested,
manufactured, marketed and sold cigarettes for use in the State of Hawaii or materidly participated

with, conspired with, assisted, encouraged, acted in concert with and/or aided and abetted one or more
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of the other defendants in doing 0.

25. UST Inc. is a Delaware corporation whose principa place of business is 100 West
Putnam Avenue, Greenwich, Connecticut 06830. Defendant UST Inc. is the parent corporation of
defendant United States Tobacco Company. At times pertinent to the complaint, defendant UST Inc.,
individudly and/or through its agent, dter ego, subsdiary and/or divison, defendant United States
Tobacco Company, designed, tested, manufactured, marketed and sold cigarettes for use in the State of
Hawaii or materidly participated with, conspired with, assisted, encouraged, acted in concert with
and/or aided and abetted one or more of the other defendants in doing so.

26. The Council for Tobacco Research - U.SA. Inc. (successor in interest to the Tobacco
Industry Research Committee) is a non-profit corporation organized under the laws of the State of New
York with its principa place of business located at 900 3rd Avenue, New Y ork, New York 10022. At
times pertinent to the complaint, defendant Council for Tobacco Research - U.SA. Inc. acted
individudly and asthe agent, ater ego, aider and abettor and/or co-conspirator of the tobacco industry,
materidly participating with, conspiring with, asssting, encouraging, acting in concert with and/or aiding
and abetting one or more of the other defendants in the design, testing, manufacture, marketing and sde
of cigarettes for use in the State of Hawalii.

27.  Tobacco Indtitute Inc. is a non-profit corporation organized under the laws of the State
of New York with its principal place of busness located a 1875 “I” Street NW, Suite 800,
Washington, D. C. 20006. At times pertinent to the complaint, defendant Tobacco Ingtitute Inc. acted
individudly and as the agent, ater ego, aider and abettor and/or co-conspirator of the tobacco industry,
materidly participating with, conspiring with, assgting, encouraging, acting in concert with and/or aiding
and abetting one or more of the other defendants in the design, testing, manufacture, marketing and sde
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of cigarettes for use in the State of Hawali.

28. Hill & Knowlton Inc., is a Delaware corporation with its principa place of busness
located at 420 Lexington Avenue, New York, New York 10070. At times pertinent to the complaint,
defendant Hill & Knowlton Inc. acted individualy and as the agent, dter ego, aider and abettor and/or
co-congpirator of the tobacco industry, materidly participating with, conspiring with, assgting,
encouraging, acting in concert with and/or aiding and abetting one or more of the other defendantsin the
design, testing, manufacture, marketing and sale of cigarettes for use in the State of Hawali.

29. Hawaiian Ides Didributors Ltd. is a Hawaii corporation whose principad place of
business is located at 2839 Mokumoa Street, Honolulu, HI  96819. At times pertinent to the
complaint, defendant Hawaiian Ides Didributors Ltd. (hereinafter “HID”) distributed, sold, and
advertised cigarettes for use in the State of Hawaii and benefited from the acts or omissions of the other
defendants. Defendant HID isincluded in the generd term “ Defendant” only in dlegations rdating to the

digribution, sde, and advertising of cigarettes within the State of Hawaii.



30.  John Doe Entities “A” through “Z”, are busness entities, both domestic and foreign,
whose identities are presently unknown to plaintiff, despite a review of discovery documents produced
in the nationa tobacco litigation and areview of documents filed with the State of Hawaii Department of
Commerce And Consumer Affairs, but who may be described as certain manufacturers, distributors,
and/or trade organizations, public rdations firms, law firms, and/or other such entities which may have
designed, tested, manufactured, marketed and sold cigarettes for use in the State of Hawaii or materialy
participated with, conspired with, assisted, encouraged, acted in concert with and/or aided and abetted

one or more of the other defendants in doing <.

1. JURISDICTION AND VENUE

3L Persond jurisdiction is properly obtainable over each of defendants pursuant to, inter
alia, H.R.S. 8634-35. Defendants, individudly and/or through their agents, dter egos, subsdiaries,
divisons or co-conspirators, designed, tested, manufactured, marketed and sold cigarettes for usein the
State of Hawaii or materidly participated with, conspired with, asssted, encouraged, acted in concert
with and/or aided and abetted one or more of the other defendants in doing so. Said actions, detailed
herein occurred within and outside of the State of Hawaii and caused injury within and to the State of
Hawai.

32. The State of Hawali brings this action to obtain monetary, declaratory, injunctive and
other equitable relief. The State of Hawaii seeks to prevent continued violations of the law and
breaches of duties by defendants, to recoup its tobacco-related hedth care codsts, to cause
disgorgement of defendants' tobacco-related profits and gains, to obtain treble damages for defendants

violation of H.R.S. Chapter 480 which prohibits restraints of trade and unfair and deceptive trade
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practices, and to recover actud and punitive damages on its own behdf and on behaf of its resdents.
These damages include damages for both past and future expenditures for public assstance, hedth care
costs, and other codts to the State of Hawaii. These damages dso include the provision of sick leave,
hedlth insurance benefits, temporary disability insurance benefits, and unemployment insurance benefits,
provided by and through the State of Hawaii to its employees and retirees.

33. Under these Medicaid, publicly-funded hedth care programs, and other publicly funded
programs, the State of Hawaii pays out large sums of money for the provision of necessary assstance to
eigible resdents in the State of Hawaii (“Medicaid and other publicly-funded hedlth care recipients’),
some of whom have been and/or are now being treated in this circuit and esewhere throughout the
State of Hawaii for tobacco-related diseases. One or more of the claims for rdlief in this action arosein

this circuit and, thus, venue is proper in this circuit. H.R.S. 8603-36.

V. CONDUCT ALLEGATIONS

A. GENERAL

34. At dl petinent times, defendants, except for defendant HID, acted individudly and by
and through their duly authorized agents, servants, employees, dter egos, co-conspirators and aiders
and abettors who were then acting in the course and scope of their agency, servitude, employment and
the congpiracy and in furtherance of the businesses of said defendants. At al pertinent times, defendants
Tobacco Indtitute and Council for Tobacco Research were the agents, servants, employees, ater egos,
co-conspirators and aiders and abettors of defendants and acted individualy and/or within the scope of
their agency, servitude, employment and the congpiracy. At pertinent times, defendant Hill and
Knowlton was the agent, servant, employee, dter ego, co-conspirator and aider and abettor of

14



defendants, including defendants Tobacco Ingtitute and Counsd for Tobacco Research, and acted
individudly and/or within the scope of said agency, servitude, employment and the conspiracy. Upon
information and belief, at pertinent times, Shook, Hardy & Bacon, P.C.; Jacob, Medinger & Finnegan,
Chadbourne & Parke, L.L.P.; and other in-house attorneys for the tobacco industry were the co-
conspirators, aiders and abettors, agents and servants of defendants, including defendants Tobacco
Ingtitute and Council for Tobacco Research, and acted individualy and/or within the scope of sad
agency, servitude and the conspiracy, but outsde the bounds of what congtitutes proper and ethical
legd representation.  Said atorneys are hereinafter collectively referred to as “lawyer agents’ or
“tobacco industry attorneys.”

35. Defendants, and/or their predecessors and successors in interest, themsalves and/or
through their agents, servants, employees, dter egos, co-conspirators and aiders and abettors,
performed such acts as were intended to, and did, result in, assst in and/or contribute to the design,
testing, manufacture, marketing or sde of cigarettes for use in the State of Hawaii. In connection with
these acts, defendants, and/or their predecessors and successors in interest, transacted business within
the State of Hawaii, committed the tortious acts complained of herein within the State of Hawail,
entered into express or implied contracts to be performed in whole or in part in the State of Hawaii,
and/or caused injury to persons or property within the State of Hawaii.

36. The cigaettes for which these defendants ae responsble ae subgantidly
interchangeable.

37. Subgtantidly smilar issues, both legd and factud, are involved in determining ligbility of

each of these defendants.
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38. At dl petinent times defendants purposefully and intentiondly engaged in these
activities, and continue to do so, knowing full and wel that when the State of Hawaii residents used
those cigarettes as they were intended to be used, that the State of Hawaii resdents would be
subgtantialy certain to suffer injury, disease, and illness, including cancer, emphysema, heart disease and
other illnesses causing disability and death and that the State of Hawaii itsdf would be economicdly
injured thereby.

39. Also, a dl pertinent times, defendants purpossfully and intentiondly engaged in these
activities, and continue to do so, knowing full and well that the State of Hawaii would confer a benefit
upon defendants by providing or paying for health care and other necessary medical goods and services
for certain of the State of Hawaii residents thus harmed by the intended use of defendants cigarettes,
and that the State of Hawali itsdlf thereby would be harmed.

40. Cigarette-rdated disease has killed, and continues to kill, untold millions of Americans.
The Center for Disease Control (“CDC”) has estimated that over 400,000 persons die each year from
smoking. Approximately one in five degths is attributable to smoking. Each day, more than 3,000
young people begin to smoke -- or more than one million each year. Mogt of the new smokers who
replace the smokers who quit or die prematurely from smoking-related disease are children or teens.
About 90% of smokers born since 1935 started smoking before age 21 and amost 50 percent started
before age 18. Over a thousand residents die each year as a result of smoking cigarettes here in
Hawai.

41.  Themonetary consequences of smoking cigarettes are equdly as saggering. In May of
1993, the Office of Technology Assessment advised the United States Congress that in 1990 smoking-

related illnesses cost United States taxpayers a tota of approximately $68 billion, broken down as
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follows $20.8 billion in direct costs, $6.9 hillion in indirect cogts for morbidity; $40.3 billion in indirect
cogs for mortdity.

42.  The State of Hawaii spends millions of dollars each year to provide or pay for public
assstance, hedlth care, and other benefits and services on behalf of residents who suffer from tobacco-
induced cardiovascular disease, cancer, emphysema and other respiratory diseases as well as the
complications of pregnancy and childbirth, including but not limited to low-weight babies.

43. Defendants have known for decades of the lethd dangers of smoking cigarettes. By the
late 1930's, based on published research, defendants had notice of the potentiad health hazards
presented by smoking cigarettes. In 1946, defendants chemists themselves reported concern for the
hedth of smokers. Dr. Ernest L. Wynder, in 1953, reported to the scientific community, and to

defendants, a definitive link between cigarette smoking and cancer.

B. THE COMPOSITION OF THE CIGARETTE
INDUSTRY IN THE UNITED STATES

44, Philip Morris Incorporated, RJ Reynolds Tobacco Company, Brown & Williamson
Tobacco Corporation, Lorillard Tobacco Company and Liggett & Myers Incorporated manufacture
virtudly 100% of the cigarettes marketed in the United States and Hawaii. Each of these companiesis
awhally-owned subsidiary controlled by the defendant parent corporations named herein.

45.  The tobacco indudtry is one of the most profitable indugtries in the United States, with
profit margins estimated to ke in the range of 30 percent. Tobacco industry profits are in the billions of

dollars annualy from domestic sdes done.
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46.  The unusuad concentration of the tobacco indudtry has facilitated the planning,

implementation and funding of a decades-long conspiracy by the tobacco companies and their trade

asociations and lawyer agents rdating to the issues of smoking, hedth and addiction.

C. 1994 CONGRESSIONAL TESTIMONY

BY CIGARETTE MANUFACTURERS

47.  Thebasc terms of the industry strategy of deception are intact today. For example, on

April 14, 1994, seven tobacco company chief executives testified under oath before the Subcommittee

on Hedth and the Environment of the Committee on Energy and Commerce,

U. S. House of Representatives, chaired by Congressman Waxman (“Waxman Subcommitteg”). Each

of these executives knowingly made materid misrepresentations and/or omissons to the Waxman

Subcommittee,

48. For example, Charman Waxman and Andrew Tisch, CEO of Lorillard, had the

following exchange about smoking and cancer:

Mr. Waxman:

Mr. Tisch:

Mr. Waxman:

Mr. Tisch:

Mr. Waxman:

Mr. Tisch:

In adeposition last year you were asked whether cigarette smoking
causes cancer. Your answer was“| don't believe so.” Do you
stand by that answer today?

| do 4.

Do you understand how isolated you are in the belief from the
entire scientific community?

| do, sir.
Y ou're the head of manufacturing of a product that’ s been accused
by the overwheming scientific community to cause cancer. You

don’'t know? Do you have an interest in finding out?

| do, gir.
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Mr. Waxman: And what have you done to pursue that interest?

Mr. Tisch: We have looked at the data and the data that we have been able to
see has dl been satistica data that has not convinced me that
smoking causes degth.

49, Philip Morris Presdent and CEO William |. Campbell gave the following testimony

about nicotine and addiction:

a “Philip Morris does not manipulate nor independently control the leve of nicotine in our
products.”

b. “Cigarette smoking is not addictive.”

C. “Philip Morris research does not establish that smoking is addictive.”

50. RIJR CEO James W. Johngton told the Subcommittee that: “smoking is no more
addictive than coffee, tea, or Twinkies.”

51.  Theseassartions are contradicted by overwhelming evidence that smoking kills, and that
nicotine is addictive.

52. These representations were adso made despite a substantial body of evidence
developed by the tobacco indudtry itself, dating from as early as 1962, indicating thet nicotineis not only
addictive, but is the reason why people smoke.

53.  While the tobacco manufacturers continue to deny that nicotine is addictive and instead
use various mideading euphemisms to describe the role of nicotine, such as “satisfaction”, “impact”,
“drength”, “rich aroma’, and “pleasure’, there is widespread agreement in the medica and scientific

communities that its primary, if not sole, function is to make tobacco products addictive.
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54. Nicotine is recognized as an addictive substance by such mgor medica organizations as
the Office of the U. S. Surgeon Generd, the World Hedth Organization, the American Medica
Association, the American Psychiatric Association, the American Psychologicd Association, the
American Society of Addiction Medicine and the Medicd Research Council in the United Kingdom.
All of these organizations acknowledge tobacco use as a form of drug dependence or addiction with
severe hedlth consequences.

55.  The testimony of the tobacco industry that smoking is not a proven cause of disease and
death, and that nicotine is not addictive, is dso contradicted by their own internd documents.
Numerous documents, many marked confidential, describe industry studies that show that the tobacco
industry has known for decades that nicotine is addicting, and that their products cause cancer, disease,
and death. The tobacco industry has made every effort to hide this research from the public, and to
misrepresent the facts about smoking, hedth and addiction. The testimony of the cigarette executives
before Congress in 1994 is only a recent example of an ongoing pattern of deception and suppression

that began more than 40 years ago.

D. THE 1953 “BIG SCARE” AND THE JOINT INDUSTRY RESPONSE

56. In December, 1953, Dr. Ernest L. Wynder of the Soan-Kettering Ingtitute published
the reaults of a study where he painted the shaved backs of mice with cigarette smoke condensate
resdue. Malignant tumors grew in 44 percent of the mice in Dr. Wynder’'s sudy, providing biologicd
evidence that cigarette smoke caused cancer. The previous year, a British researcher, Dr. Richard Dall,
published a gatigticd andys's showing that lung cancer was more common among people who smoked

and that the risk of lung cancer was directly proportiond to the number of cigarettes smoked. The
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widespread reporting of these studies caused what cigarette company officids later cdled the “Big
Scare.”

57. The tobacco industry responded quickly to the mounting adverse publicity of a link
between smoking and cancer. The chief executive officers of the leading cigarette manufacturers met on
December 15, 1953, at the Plaza Hotel in New York City. Also in atendance was the public relations
firm of Hill & Knowlton which was to play a centrd role in formulating and executing the industry
response.

58.  According to a Hill & Knowlton memorandum summarizing the meseting, tobacco
industry executives viewed the problem as “extremey serious, and worthy of dragtic action.” The
document continues, “officids stated that sdesmen in the indudtry are frantically darmed and that the

decline in tobacco stocks on the stock exchange market has caused grave concern

59. The participants in the meeting agreed that a srong public relaions response from the
industry was necessary. From the beginning, the emerging research linking smoking and cancer was
viewed by the defendants as a public relations problem, not a public hedth issue. According to the Hill
& Knowlton memorandum summearizing the mesting:

a The chief executive officers of dl the leading companies, except Liggett, “have agreed to
go dong with a public rdations program on the hedth issue.” Liggett decided not to participate a this
point, because it “feds that the proper procedure is to ignore the whole controversy.”

b. “They fed tha they should sponsor a public reaions campaign which is postive in

nature and is entirely ‘ pro-cigarettes.’ ”
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C. “They are ds0 emphatic in saying that the entire activity is a long-term, continuing
program, since they fed that the problem is one of promoting cigarettes and protecting them from these
and other attacks that may be expected in the future. Each of the company presidents attending
emphasized the fact that they consider the program to be along-term one.”

d. The role of Hill & Knowlton in executing the plan was dso discussed. “The current
plans are for Hill & Knowlton to serve as the operating agency of the companies, hiring dl the staff and

disburang al funds”

E CREATION OF THE TOBACCO INDUSTRY RESEARCH COMMITTEE

60. Nine days later, Hill & Knowlton presented a detailed recommendation to the tobacco
industry.  The recommendation recognized the importance of gaining the public trust, and avoiding the
appearance of bias, if the “pro-cigarette’ industry strategy was to be successful.  According to the
memorandum:

[T]he grave nature of a number of recently highly publicized research
reports on the effects of cigarette smoking . . . have confronted the
industry with a serious problem of public relaions.
It isimportant that the industry do nothing to appear in the light of being
cdlousto consderations of hedth or of belittling medica research which
goes agang cigarettes.
The dtuation is one of extreme delicacy. Thereis much at stake and the
industry group, in moving into the fidd of public relations, needs to
exercise great care not to add fud to the flames.
61. Asareault of the meeting of December 15, 1953, and the recommendations of Hill &

Knowlton, five of the six cigarette companies agreed to cregte the Tobacco Industry Research

Committee (“TIRC”). Liggett joined the indusiry trade group in 1964, the same year the Surgeon
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Generd issued his firg report on smoking which concluded that cigarette smoking was a cause of lung
cancer. Also in 1964, TIRC changed its name to the Council for Tobacco Research (“CTR”). A

second trade group, the Tobacco Ingtitute (“T1”), was formed by the tobacco industry in 1958.

F. TIRC CONTROL

62.  As had been proposed a the December 15, 1953 mesting, the cigarette companies
(except Liggett), through their lawyer agents and Hill & Knowlton, operated and effectively controlled
TIRC.

63.  TIRC was physcdly established in the Empire State building, one floor below the Hill &
Knowlton offices. Internd documents confirm that Hill & Knowlton, and not the independent scientists,
actudly ran TIRC. A “highly confidentia” interna memo reported:

Since the [TIRC] had no headquarters and no gtaff, Hill and Knowlton,
Inc. was asked to provide working staff and temporary office space.
Asafirg organizationa step, public rdations counse assgned one of its
experienced executives, W. T. Hoyt, to serve as account executive and
handle as one of his functions the duties of executive secretary for the
TIRC.

64.  The confidentid memorandum aso dates that Hill & Knowlton “provided assstance in
sdecting” the TIRC Scientific Advisory Board; “proposed” the Scientific Director; and “handles liaison,
agendas, organizationa plans, business afairs, reports, and materias for meetings of the Tobacco

Industry Research Committee, and the Scientific Advisory Board . . . in addition to developing

operating procedures for the research program . . . .”
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65. In 1954, 35 gaff members of Hill & Knowlton worked full or part time for TIRC. In
that year, TIRC spent $477,955 on payments to Hill & Knowlton, over 50 percent of TIRC's entire

budget.

G. THE INDUSTRY'S RESPONSE TO SMOKERS

66. Shortly after creating TIRC, defendants made an unambiguous pledge to the public,
including the people of Hawaii. Defendants represented that, through TIRC, they would conduct and
report objective and unbiased research regarding smoking and hedth. When they made this
representation, defendants intended that the public and federa government regulators believe and rely
upon it, and knew or should have known that Hawaii consumers would consider the representation
materid to thelir decisons to purchase and smoke cigarettes and that federd government regulators
would consder the representation materid in their decisons to regulate cigarettes. At that time, and
continuing to the present, defendants knew or should have known that their falure to fulfill the duty they
undertook would directly increase the codsts for public assstance, hedth care, and other benefits and
sarvices provided by the State of Hawali.

67.  On January 4, 1954, defendants announced the formation and purpose of TIRC with a
full page newspaper advertisement entitled “A Frank Statement to Cigarette Smokers.” The statement
appeared in 448 newspapers across the nation, reaching a circulation of 43,245,000 in 258 cities. The
advertisement ran in daily newspapers across the country, and was prominently reported on in Hawaii in
the Honolulu Star-Bulletin, the Honolulu Advertiser, and the Hilo Tribune-Herald, on January 4 and 5,
1954.

68.  The“Frank Statement to Cigarette Smokers’ stated in part:
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a “Recent reports on experiments with mice have given wide publicity to a theory that
smoking isin some way linked with lung cancer in human beings.”

b. “Although conducted by doctors of professond standing, these experiments are not
regarded as conclusive in the field of cancer research.”

C. “Thereis no proof that cigarette smoking is one of the causes’ [of lung cancer].

d. “We accept an interest in peopl€' s hedth as a basic responghility, paramount to every
other consderation in our business”

e “We bdieve the products we make are not injurious to hedlth.”

f. “We have dways and dways will cooperate closdly with those whose task it is to

safeguard the public hedth.”

s} “We are pledging aid and assistance to the research effort into al phases of tobacco use
and hedlth.”
h. “For this purpose we are establishing ajoint industry group condgting initidly of the

undersigned. The group will be known as TOBACCO INDUSTRY RESEARCH COMMITTEE.”

I. “In charge of the research activities of the Committee will be a scentis of
unimpeachable integrity and nationd repute. In addition there will be an Advisory Board of scientists
disnterested in the cigarette industry. A group of distinguished men from medicine, science, and
education will be invited to serve on this Board. These scientists will advise the Committee on its
research activities”

B “This gatement is being issued because we believe the people are entitled to know

where we stand on this matter and what we intend to do about it.”
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69. By the soring of 1955, the self-defense strategy recommended by Hill & Knowlton and
implemented by the industry through the “Frank Statement” was largdly successful.  Hill & Knowlton
reported to TIRC:

a “progress hasbeen made’ . . . “Thefirgt *big scare’ continues on the wane.”

b. “The research program of the TIRC has won wide acceptance in the scientific world as
asincere, vauable and scientific effort.”

C. “Pogtive stories are on the ascendancy.”

H. HISTORY OF INDUSTRY KNOWLEDGE THAT SMOKING ISHARMFUL

70. Even before defendants represented in the Frank Statement that “[t]here is no proof that
cigarette smoking is one of the causes of lung cancer,” an industry researcher had reported the contrary.
71.  Asealy as 1946, Lorillard chemist H. B. Parmele, who later became Vice President of
Research and a member of Lorillard's Board of Directors, wrote to his company’s manufacturing
committee:
Certain stientists and medica authorities have clamed for many years
that the use of tobacco contributes to cancer development in susceptible
people.  Just enough evidence has been presented to judtify the
possibility of such apresumption.
72.  After the 1954 “Frank Statement”, the tobacco industry’s breach of its assumed duty to
report objective facts on smoking and hedth was virtudly immediate.  As evidence mounted, both
through industry research and truly independent studies, that cigarette smoking causes cancer and other

diseases, the tobacco industry continued publicly to represent that nothing was proven against smoking.

Internal documents show that the truth was very different. The tobacco industry knew and
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acknowledged among itsdlf the veracity of scientific evidence of the hedth hazards of smoking, and at
the same time suppressed such evidence where it could, and attacked when it did appear.

73. Interna tobacco industry documents reved, for example:

a A 1956 memorandum from the Vice Presdent of Philip Morris Research and
Development Department to top executives a the company regarding the advantages of “ventilated
cigarettes’ dtated that: “Decreased carbon monoxide and nicotine are related to decreased harm to the
circulatory system as a result of smoking . . . . Decreased irritation is dedrable . . . as a patid
elimination of a potentiad cancer hazard.”

b. A 1958 memorandum sent to the Vice Presdent of Research at Philip Morriswho later
became a member of its Board of Directors from a company researcher stated “the evidence . . . is
building up that heavy cigarette smoking contributes to lung cancer either done or in associaion with
physica and physiologicd factors. . . .”

C. A 1961 document presented to the Philip Morris Research and Development
Committee by the company’s Vice Presdent of Research and Development included a section entitled

“Reduction of Carcinogensin Smoke.” The document stated, in part:
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To achieve this objective will require amgor research effort, because

- Cacinogens are found in practicaly every class of compounds in
smoke.

This fact prohibits complete solution of the problem by diminaing one
or two classes of compounds.

The best we can hope for is to reduce a particularly bad class, i.e, the
polynuclear hydrocarbons, or phenals. . . .

- Havor substances and carcinogenic substances come from the same
classes, in many ingances.

d. A 1963 memorandum to Philip Morris Presdent and CEO from the company’s Vice
Presdent of Research describes a number of classes of compounds in cigarette smoke which are
“known carcinogens.” The document goes on to describe the link between smoking and bronchitis and
emphysema. “Irritation problems are now recelving greater attention because of the generd medical
belief that irritation leads to chronic bronchitis and emphysema. These are serious diseases involving
millions of people. Emphysema is often fatid either directly or through other respiratory complications.
A number of experts have predicted that the cigarette industry ultimately may bein greeter trouble in this
areathan in the lung cancer fidd.”

e A 1961 “Confidentia” memorandum from the consulting research firm hired by Liggett
to do research for the company States.

There are biologicdly active materias present in cigarette tobacco.

Theeae a) cancer causing
b) cancer promating
) jpoi sonous

d) gimulaing, pleasurable, and flavorful.
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f. A 1963 memorandum from the Liggett consulting research firm States:
Bascaly, we accept the inference of a causdl relationship between the
chemica properties of ingested tobacco smoke and the devel opment of
carcinoma, which is suggested by the Statisticd association shown in the
gudies of Dall and Hill, Horn, and Dorn with some reservations and
qudifications and even estimate by how much the incidence of cancer
may possibly be reduced if the carcinogenic matter can be diminished,
by an appropriate filter, by agiven percentage.
74.  Theseinternd Liggett documents sharply contrast with the information Liggett provided
to the Surgeon Generd in 1963. Liggett withheld from the Surgeon Generd the views of its researchers
and consultants that the evidence shows cigarette smoking causes human disease. A “Draft of an

Outline for a Background Paper on the Smoking Problem to be Used in Connection with a Presentation

of Arguments Before the Surgeon Generd’ s Committeg’ states:

a “All types of Smoking are Associated with Increased Mortdity from al causes
combined . ...
b. “For cigarette smokers who smoke regularly, excess mortdity increases with current

number of cigarettes smoked . . . ."

C. “Lung cancer extremdy rare anong nonsmokers. . . ."

d. As “reported by Hammond . . . Excess Mortdity [ig] (1) higher for cigarette smokers

than others, and (2) increases with dally cigarette consumption”

e “For both sexes, dl chronic respiratory diseases, chronic bronchitis, irreversible

obstructive lung diseases . . . increased in prevaence with increasing anount of smoking.” (Emphasisin

origind).
75.  The report Liggett presented to the Surgeon General did not contain any of these

conclusons, and instead, focused on dternative causes of disease, such as ar pollution, coffee and
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acohol consumption, diet, lack of exercise, and genetics. Liggett criticized the known datidtica
asociation between smoking and mortdity and various diseases as “unreiably conducted” and
“inadequately andyzed.” The Liggett report concluded that the association between smoking and
disease was inconclusive, and was in fact due to other factors coincidentally associated with smoking.

76. Philip Morris dso concedled from the public its actud views of the research conducted
outsde the influence of the industry. A 1971 memorandum written by Dr. H. Wakeham, then Vice
Presdent of Research and Development, discussed a recent study which found cigarette smoke
inhadation caused lung cancer in beagles

1970 might very properly be cdled the year of the beagle. Early inthe
year, the American Cancer Society announced tha they had findly
demondrated the formation of lung cancer in beegles by smoke
inhdaion in the now infamous Auerbach and Hammond study. | am
sure dl of you have read extensively about this in the newspapers, how
the industry asked to have independent panel of pathologists review the
histological sections showing cancer, how the Society refused, how
generdly the ACS was put on the defensve, how publication was
refused by two medicd journas and how the story was changed
somewhat by thetime it was published . . . .

77.  The memorandum goes on to describe how the industry publicly dismissed the mice
cancer studies, such as the 1953 Wynder research. Dr. Wakeham explains that “mouse skin is not
human lung tissue’, “smoke condensate has different chemica compaosition from inhded smoke’, and
“painting is not the method of gpplication practised (sc) by human smokers.”

78. In contrast to the mice studies, however, Dr. Wakeham continued:



The logicd extendon of these objections is that an inhdation tet in

which an anima breathed smoke like a human would be a better model

sysem. Presumably, in such atedt, the formation of lung cancersin the

tes anima would be srong evidence for the cigarette causation

hypothess. That is why the beagle test was a critical one.. . . . Sothe

test was not conclusve. But it was alot closer than skin painting.

The strong oppostion in the indudtry to the beagle test is indicative of a

new more aggressive sance on the part of the industry in the smoking

and hedlth controversy. We have gone over from what | have called

the “vigorous denid” approach, the take it on the chin and keep quiet

attitude, to the strongly voiced opposition and criticism. | persondly

think this counter-propaganda is a better stance than the former one.

79.  Taken together with the internal acknowledgments of cigarette smoking as a cause of

human disease, this memorandum from a senior Philip Morris researcher demondtrates that the 1954
Frank Statement representations were deceptions, and that the tobacco industry promptly breached the
duties it had undertaken. Far from “accepting an interest in peopl€'s hedlth as a basic responsbility,
paramount to every other consideration in our business’ and “cooperating closely with those whose task
it is to safeguard the public hedth,” the tobacco industry agpproach was to deny and attack with

“counter-propaganda’ the mounting evidence that smoking caused human disease -- evidence that the

indugtry plainly viewed interndly as accuréte.

l. HEALTH RISKS OF NICOTINE

80. Not only did the tobacco industry know that cigarette smoking caused cancer and other
disease, they knew that nicotine was toxic to the heart. In a 1963 memorandum Philip Morris's
Wakeham dated, “ The cardiovascular effects in smoke are believed to be mainly due to nicotine and
have been thoroughly explored in literature and conference. We do not believe this will be a specific

area of attack. If forced to, we could produce afairly tasty low nicotine product.”
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81.  Asadleged in more detail below, in 1980 Philip Morris hired Dr. Victor DeNoble with
the specific misson of researching and developing nicotine andogues -- compounds that would mimic
nicotine s effect on the brain, but without the cardiovascular effects, such as rapid heartbest.

82. Brown & Williamson and its British parent(s) researched the hedlth effects of nicotine
and were aware early on, asreported at aB.A.T. Group Research Conference in November 1970, that
“nicotine may be implicated in the etiology of cardiovascular disesse. .. "

83. A memorandum from Dr. S. R. Evelyn of BATCO, dated May 30, 1974, reported:
“Nicotine: The reported corrdation of nicotine with tumorigenicity was consdered to be of the utmost
importance to the industry.”

84.  Agan, in February 1979, BATCO hdd a group research and development conference
to review the activities of its laboratories located throughout the world. Notes from the conference
reved that research found that high nicotine cigarettes are more tumorigenic and possibly more
malignant. The notes aso indicated that the laboratory was continuing work on nicotine andogues.

85. At a 1984 research conference held in the United Kingdom, Brown & Williamson and
BATCO were informed of the harmful effects of nicotine. As a report from that conference stated:
“The role of nicotine and cardiovascular disease was outlined, in particular the role of smoke in
decreasing prostacyclen and increasing thromboxane levels” Researchers a the conference dso
recommended that the company perform additiond studies on the role of nicotine in heart disease, and

its effect on developing fetuses.

J. REPEATED FALSE PROMISESTO THE PUBLIC
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86. Despite increasing internd knowledge of the dangers of cigarette smoking which they
did not disclose, the defendants continued, renewed and repeated the representations and undertakings
of the 1954 “Frank Statement to Cigarette Smokers,” placed numerous fase, mideading and deceptive
advertisements in magazines and newspapers that were sold in Hawaii. The tobacco industry continued
to pursue its two-pronged drategy of fasdy representing the objectivity of industry research to the
public in order to gain credence, and then misrepresenting, distorting, and suppressing information in
order to support its pro-cigarette position.

87. For example, RIR chairman Bowman Gray told Congressin 1964: “If it is proven that
cigarettes are harmful, we want to do something about it regardiess of what somebody e se tdls us to
do. Andwewould do our leve best. It'sonly human.”

88.  Additiond representations were made in the Washington Post on December 1, 1970,
when the tobacco industry, through its lobbying group the Tobacco Ingdtitute, placed a number of
advertisements smilar to the 1954 “Frank Statement.” These advertisements stated in part:

a “After millions of dollars and over 20 years of research: The question about smoking
and hedth is dill aquedtion.”

b. “[N]o particular ingredient, as it occurs in cigarette smoke, has been demonstrated as
the cause of any particular disease.”

C. “[A] mgor portion of this scientific inquiry has been financed by the people who know
the most about cigarettes and have a great desire to learn the truth . . . the tobacco industry. And the
industry has committed itsdlf to this task in the most objective and scientific way possble”

d. “A $35,000,000 program”.



e “In the interest of absolute objectivity, the tobacco industry has supported totaly
independent research efforts with completely non-redtrictive funding.”

f. “In 1954, the Industry established what is now known as CTR, the Council for
Tobacco Research -- U.SA., to provide financial support for research by independent scientistsinto al
phases of tobacco use and hedth. Completdy autonomous, CTR’s research activity is directed by a
board of ten scientigts and physicians who retain ther ffiliations with ther respective universities and

ingitutions. This board has full authority and responghbility for policy, development and direction of the

research effort.”
o] “The findings are not secret.”
h. “From the beginning, the tobacco indusiry has believed that the American people

deserve objective, scientific answers.”

J. “The tobacco industry stands ready today to make new commitments for additiona
vaid scientific research that offers to shed light on new facets of smoking and hedlth.”

89.  Another advertisement in 1970 gtated that the industry “believes the American public is

entitled to complete, authenticated information about cigarette smoking and hedlth . . . .



The tobacco industry recognizes and accepts a responsbility to promote the progress of independent
scientific research in the field of tobacco and hedlth.” This was printed in the Honolulu Advertiser and
Star-Bulletin on Tuesday, May 5, 1970.

90. A proposed advertisement to have been co-sponsored by TIRC and the TI called “A
Statement about Tobacco and Hedlth,” stated:

We recognize that we have a specid responghility to the public to help
scientists determine the facts about tobacco and hedlth, and about
certain diseases that have been associated with tobacco use. We
accepted this responghbility in 1954 by establishing the TIRC, which
provides research grants to independent scientists. We pledge
continued support of this program of research until the facts are known.

Scientific advisors inform us that until much more is known about such
diseases as lung cancer, medica science probably will not be able to
determine whether tobacco or any other single factor plays a causaive
role or whether such a role might be direct or indirect, incidenta or
important.

We shdl continue al possible efforts to bring the facts to light. In that
Spirit we are cooperating with the Public Hedth Service in its plan to
have a specid study group review dl presently available research.

91. In 1972 Tobacco Ingtitute President Horace Kornegay testified before Congress:

Let me dae a the outset that the cigarette indudtry is as vitdly
concerned or more so than any other group in determining whether
cigarette smoking causes human disease, whether there is some
ingredient as found in cigarette smoke that is shown to be responsble
andif sowhat itis.

That is why the entire tobacco industry . . . Since 1954 has committed a
totd of $40 million for smoking and hedth research through grants to
independent scientists and ingtitutions.

92. In 1984, RIR placed an editorid style advertisement in the“New York Times’ dating:



Studies which conclude that smoking causes disease have regularly
ignored Sgnificant evidence to the contrary. These stientific findings
come from research completely independent of the tobacco industry.

93. Each of the representations to the public that the tobacco industry and defendant
tobacco companies were sponsoring independent objective research, that they were endeavoring to
bring the truth to light, and that the public could therefore rely upon the statements made, were false and
deceptive.  These misrepresentations were designed to gain the trust of the public in order to better
distort and suppress subgtantive information about smoking and hedth. These actions violate H.R.S.

§708-871 and the plantiff has standing to sue for damages and injunctive relief under H.R.S. 8603-

23.5 and other relevant statutes.

K. THE GENTLEMEN'S AGREEMENT

94.  This industry strategy depended for its success on joint and concerted action by the
defendants, except for defendant HID. Upon information and belief, each of the defendants, except for
defendant HID, agreed not to reved to the public the true nature of TIRC, and later CTR, and not to
disclose adverse information on smoking and hedlth, in order to protect continued cigarette sdles.

95. Each company, except for defendant HID, dso agreed not to perform research on
smoking and hedth on their own. This agreement was referred to as the “gentlemen’s agreement.” A
1968 internd Philip Morris draft memorandum entitled “Need for biologica research by Philip Morris
research and development,” and prepared by the company’s Vice President of Research and

Development, states:



We have reason to bdieve that in spite of the gentlemans [Sc]
agreement for the tobacco industry in previous years that at least some
of the mgor companies have been increasing biologica sudies with
their own fadilities
96. Also in 1968, a memo addressed to the CEO of Liggett regarding a meeting of the
research directors of the Sx cigarette companies stated on the topic of smoking and hedlth “a generd
fedling that an industry approach as opposed to an individua company approach was highly desirable.”
97.  Asindicated by the 1968 “gentlemen’s agreement” memo, it was believed within the
industry that individua companies were performing certain research on their own, in addition to the joint
industry research. But the fundamenta understanding and agreement remained intact: that harmful
information and activities would be restrained, suppressed, and/or concedled. This included restraining,

suppressing, and conceding research on the hedth effects of smoking, including the addictive qudities of

cigarettes, and restraining, concealing, and suppressing the research and marketing of safer cigarettes.

L. ROLE OF CTR AS A “FRONT”

98. Internd  documents demongrate that the joint industry research efforts undertaken
through TIRC, and later through CTR, were not disinterested or objective. Rather, they were designed
and used to promote favorable research, to suppress negative research where possible, and to attack
negative research where it could not be suppressed, al in order to convince the public that the “case
againg smoking isnot closed.” The agent lawyers were integrd to the orchestration and perpetuation of
the fraudulent use of the CTR asa“front.”

99. A 1974 report to the CEO of Lorillard provides a retrospective look at some of the

true purposes of the joint industry research effort. Contrary to the public representations of joint
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industry research as designed to examine and resolve smoking and hedlth questions, the author, a
Lorillard research executive, described the actud criteriafor CTR’s sdlection of scientific projects:

Higoricdly, the joint industry funded smoking and hedth research
programs have not been sdlected againg specific scientific gods, but
rather for various purposes such as public relations, politica relations,
position for litigation, etc. Thus, it seems obvious that reviews of such
programs for scientific rlevance and merit in the smoking and hedth
fied are not likely to produce high ratings. In generd, these programs
have provided some buffer to public and politica attack of the industry,
aswel as background for litigious Strategy . . . .

100. Another interna dbcument from a Tobacco Ingtitute officid to the group’s president
described the importance of using joint industry research to maintain public doubt about evidence of
smoking and disease:

For nearly twenty years, this industry has employed a single strategy to
defend itsdlf on three mgor fronts -- litigation, politics, and public
opinion.

While the strategy was brilliantly conceived and executed over the years
helping us win important battles, it is only far to say that it is not -- nor
was it ever intended to be -- avehicle for victory. On the contrary, it
has dways been a holding strategy, conssting of

-- cresting doubt about the hedlth charge without actualy denying

-- advocating the public' s right to smoke, without actualy
urging them to take up the practice

-- encouraging objective scientific research asthe only way to
resolve the question of the hedth hazard

***

As an indudry, therefore, we are committed to an ill-defined middle
ground which is articulated by variations on the theme that, “the case is
not proved . . .."



In the cigarette controversy, the public

-- especialy those who are present and potentid supporters
(e.g. tobacco state congressmen and heavy smokers)

-- must perceive, understand, and believe in evidence to
sugtain their opinions that smoking may not be the causd
factor.

Asthings stand, we supply them with too little in the way of ready-made
credible dternatives.

101. A 1978 memo addressed to the CTR file from a Philip Morris officid provides another
description of the higtory and role of the joint industry research effort, a role very different from that
represented to the public.

CTR began as an organization called Tobacco Industry Research
Council (TIRC). It was set up as an industry “shied” in 1954. That
was the year datisticd accusations relating smoking to disease were
leveled at the indudtry; litigation began; and the Wynder/Graham reports
were issued. CTR has helped our legd counsd by giving advice and
technica information, which was needed a court trids. CTR has
provided spokesmen for the industry a Congressond hearings. The
monies spent on CTR provides a base for introduction of witnesses.

.. . [T]he “public reaions’ vaue of CTR must be consdered and
continued. . . . It is extremely important thet the industry continue to
spend their dollars on research to show that we don't agree that the
case agang samoking is closed. . . . There is a “CTR basket” which
must be maintained for “PR” purposss. . . .
102. A former 24-year employee of CTR confirmed in public satements that the joint
industry research efforts were never objective. A woman who wrote summaries of grantee research for

CTR until 1989 dated: “When CTR researchers found out that cigarettes were bad and it was better

not to smoke, we didn’'t publicize that.” “The CTR is just a lobbying thing. We were lobbying for
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cigarettes” She continued, “In the *60s, there was so much bad news about smoking that there redlly
wasn't much the CTR could put out, but anything they could find they would use.”

103. Thisevidence demondtrates that the role and purpose of TIRC and CTR in the cigarette
companies drategy was to gain the public’s trust, and then to use that trust to propagate pro-cigarette
propaganda. A tobacco industry officid wrote in his persond notes describing a meeting which
included high leve officids from the various tobacco industry that:

CTR is best & cheapest insurance the tobacco industry could buy and
without (it) the Industry would have to invent CTR or would be dead.

M. THE EXAMPLE OF DR. FREDDY HOMBURGER

104. Most CTR sponsored research projects were directed away from research that might
add to the evidence againgt smoking. Nonetheless, when CTR sponsored research reached negative
results, the information was distorted or smply suppressed. For example, Dr. Freddy Homburger, a
researcher in Cambridge, Massachusetts, received a grant from CTR to study smoke exposure on
hamgers. Hadfway through the study, CTR changed his funding fom a grant to a contract. Dr.
Homburger states that the CTR changed his funding “so they could control publication -- they were very
open about that.” As a consequence, Dr. Homburger was required to send CTR a draft of his
proposed publication of the research results. Dr. Homburger found that when Syrian hamsters were
exposed to inhaed smoke twice a day for 59 to 80 weeks, 40 percent of those of a cancer-susceptible
grain and 4 percent of aresstant strain developed madignant tumors.

105. The Scentific Director of CTR and a CTR lawyer, Edwin Jacob of Jacob, Medinger &

Finnegan, then vidted Dr. Homburger. Dr. Homburger has testified that “[t]hey didn’t want us to call



anything cancer.” They wanted it to be pseudo-epitheliomatous hyperplasia, and that is a euphemism
for lesons preceding cancer. And we said no, thisisn't right. It is a cancer.” Dr. Homburger so
dated that the lawyer told him that he would “never get a penny more’ if the paper was published
without making the demanded changes. Dr. Homburger compromised, and changed the paper to read
“microinvasve’ cancer.

106. Dr. Homburger apparently then consdered making public the events leading to the
change in this paper. Interna CTR documents describe how Dr. Homburger attempted to call a press
conference, and how CTR stopped it. “He was to tell the press that the tobacco industry was
atempting to suppress important scientific information about the harmful effects of smoking. He was
going to point specificdly a CTR.” “I arranged later that evening for it to be cancdled.” *“Homburger
was given a cordid welcome and nicely hastened out the door.”

“P.S. | doubt if you or Tom will want to retain this note.”

N. SPECIAL PROJECTS

107.  Another mechanism that CTR used to suppress research results that implicated smoking
in disease was to seectively involve lawyers, and then invoke the attorney/client privilege to prevent the

disclosure of harmful information. CTR then used the term “ specid
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projects’ to mean a project that carried arisk of a negative result that might have to be suppressed.
“Specid Projects’ were selected and monitored by industry lawyers to prevent disclosure.
108. Notes prepared at a 1981 meeting of the tobacco industry’s Committee of Genera

Counsd date

a When we started the CTR Specia Projects, the ideawas
that the scientific director of CTR would review a project.
If heliked it, it wasa CTR specid project. If hedid not
likeit, then it became alawyers specid project.

... [W]e were afraid of discovery for FTC and Aviado, we
wanted to protect it under the lawyers. We did not want it
out in the open.
b. Difference between CTR and Specia Four (lawyers
projects). Director of CTR reviews specid projectsif
project was problem for CTR, use Specia Four. Also, if
there are work-product clams, need the lawyers
protection, . . . eg. motivationa research that was done
during the FTC investigation was done through Specid
Four because of possihility that CTR would be subpoenaed.
109. The memorandum addressed to CTR from a Philip Morris officid characterizes CTR as
a“front” for performing “specid projects.”
“[S]pecid projects’ are the best way that monies are spent. On these

projects, CTR has acted as a “front”; however, there are times when
CTR has been reluctant to serve in that capecity . . . .

110. Theindustry’s use of lawyers and the clam of atorney/client privilege to insulate CTR
funded research projects from disclosure to the public, and to government officids, demongtrates that
each of the industry representations to jointly fund objective research, and to report the results of that

research to the public, was utterly false.
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O. CLEARING THE “DEADWOQOD”

111. Brown & Williamson went to even greater lengths to suppress and avoid disclosure of
its internal research on smoking and diseese. A memorandum from Brown & Williamson's generd
counsd, J. Kendrick Wells, recommended that much of the company’s biologica research be declared
“deadwood” and shipped to England. He recommended that no notes, memos or lists be made about
them. Wadls dated, “1 have marked with an X documents which | suggested were deadwood in the
behaviord and biological sudies area. | said that the B series are Janus series studies and should dso
be consdered deadwood.” (“Janus’ was a name of a project which attempted to isolate and remove
the harmful eements of tobacco.) Wells further recommended that the research, development and
engineering department aso “should undertake to remove the deadwood from its files” Other
defendants likewise endeavored to move potentialy damaging documents and research off-shore, away

from the reach of regulators and plaintiff attorneys.

P. *“MOUSE HOUSE” MASSACRE

112. As indicated in an interna tobacco company memorandum, in contravention of the
industry’ s gentlemen’ s agreement, many of the defendants began to perform biological research through
their own facilities. In sharp contrast to the pro-cigarette research usualy sponsored by CTR, some of
this research was directed a examination of the link between smoking and disease. When this research
revealed or suggested that cigarette smoking is harmful, rather than reporting it to the public as they hed
undertaken and represented, the tobacco industry suppressed it.

113. One example of this practice occurred a RJR. In the 1960s, RJR established a facility

in Wingon-Sdem, North Caroling, to perform research on the hedth effects of smoking using mice.
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Nicknamed the “Mouse Housg’, RJR scientists conducted research in a number of specific aress,
including studies of the actua mechanism whereby smoking causes emphysemain the lungs.

114. The RJR lab made significant progress in understanding the role of substances known as
pulmonary surfactants in air sacks in the lungs. RJIR researchers learned that smoking damages the
pulmonary surfactants, meaning the lung air sacks were damaged a the celular level, and had made
progress in learning how that led to emphysema.  Depite this progress, RIR disbanded the entire
research division in one day, and fired dl 26 scientists without notice.

115. Severd months before the 1970 closure and findings, RIR attorneys had collected
dozens of research notebooks from the scientists. The notebooks have still not been disclosed.

116. One of the researchers later stated about RIR's executives and lawyers, “They like to
take the pogition that you can't prove harm because you don’t know mechanism . . . . And ditting right
under their noses is evidence of mechanism. What are they going to do with this Suff? They decided to
kill it.”

117. RJR later issued a confidentid report in which the Mouse House emphysema work was
favorably described. The 1985 report states that the work is “the more important of the smoking and
hedlth research effort because it comes close to determining what was thought to be the underlying

pathology of emphysema.” None of the work done at the “Mouse House” was disclosed to the public.



Q. “SAFER’ CIGARETTES

118. One of the reasons RIR and other tobacco industry companies began to do interna
biologica research appears to have been to attempt to develop a cigarette with reduced hedlth risks. In
order to reduce the hedlth risk, studies were needed to discover how cigarette smoking causes disease.
Once this was known, atempts could be made to remove or modify the harmful agents. Severd
companies performed research of this kind by dividing cigarette smoke into its different chemica
condtituents, or “fractions,” to dscover which part of the cigarette smoke caused disease. Severd
companies were successful in discovering which specific condituents in tobacco smoke were
carcinogens, or were linked to other diseases. This research was kept secret and never reported to the
public.

119. Even more shocking, industry documents reved that a number of companies
successfully removed certain harmful condtituents from cigarette smoke, and developed prototype
cigarettes with reduced hedth effects, but that these products were never marketed. The reason was
the industry congpiracy not to reved harmful research results that would undermine the unified postion
that there is no proof that smoking causes disease.

120. A memorandum written by an attorney at the firm of Shook, Hardy & Bacon, long-time
lawyers for the tobacco industry, confirmed that there was an industry-wide position regarding the issue
of asafer cigarette. The 1987 memorandum referred to the marketing by R.J. Reynolds of a smokeless
cigarette, Premier, which heated rather than burned tobacco. The Shook, Hardy attorney wrote that
the smokeless cigarette could “have sgnificant effects on the tobacco industry’s joint defense efforts’

and that “[t]he industry position has aways been that there is no dternative design for a cigarette as we



know them.” The atorney dso noted that, “Unfortunady, the Reynolds announcement . . . serioudy
undercuts this component of industry’ s defense.”

121. Asealy as 1958, a memorandum from a Philip Morris researcher to the company’s
Vice Presdent of Research and Development proposed that the company attempt to make a safer
cigarette that could enableit to “jump on the other side of the fence. . . on the issue of tobacco smoking
and hedth. ...

122.  Philip Morris did perform the research and development of such a product. However,
the company never released the research, and never informed the public that existing cigarettes were not
safe or that a safer cigarette was possble A 1964 Philip Morris research and development
presentation to its Board of Directors stated:

Two years ago, in anticipation of a hedth crigs to be precipitated by the
Smoking and Health Report of the Surgeon Generd’s Committee, we
undertook to develop a physiologicaly superior cigarette.

[W]e put together a charcod filter product with performance superior
to anything in the market place. That product was known as Saratoga.
Physologicdly it was an outdanding cigarette. Unfortunately then after
much discusson we decided not to tell the physologica story which
might have appealed to a health conscious segment of the market. The
product as test marketed didn’t have good ‘tast€’ and consequently
was unacceptable to the public ignorant of its physiologica superiority.

123. The research and development department at Philip Morris nonetheless continued to
perform research on smoking and hedth, including research into safer cigarettes. The company viewed
this as necessary in order to compete if another cigarette company marketed a safer cigarette. Thiswas

viewed as less likely, because work was being done through joint industry sponsored research abroad.

The presentation to the Philip Morris Board of Directors continued:



In England a research laboratory sponsored by the industry has been
edablished a Harrogate to do biomechanicad research. On the
Continent individuad companies and monopolies have agreed to pool
research on the hedth question, thereby reducing it as a bass for
competition. Technical researchers meet to share information and to
plan future work. All these efforts underscore the broad and serious
attempits to diminate what are generdly believed to be harmful aspects
of cigarette smoke.

In short, the Research and Development Department is working to
establish a strong technologica base with both defensive and offensive
cgpabilitiesin the smoking and hedlth Stuation. Our philosophy is not to
dart awar, but if awar comes, we am to fight well and to win.

R. LIGGETT SAFER CIGARETTE: XA

124. Liggett dso developed a safer cigarette. Company researchers believed that they had
discovered which cigarette smoke congtituents were carcinogens, and found a way to remove them.
And unlike the Philip Morris product, Liggett officids believed the Liggett product was commercidly
marketable. Nonethdless, in violaion of the company’s representations and duty to the public, Liggett
never marketed the cigarette, and suppressed the research that led to its development.

125. Liggett began its research by repesting the smoke condensate painting studies of mice
performed by Dr. Wynder. Through a contract with Arthur D. Little, Inc., Liggett sought “to determine
the validity of Wynder’s results when the gppropriate smoking conditions were used, and to determine
the effect of different types of tobacco on the response level. An extensive program was aso directed
toward defining the nature of the materid respongible for the tumorigenic effect.”

126. This work began soon after Dr. Wynder's study was published in 1953, and was

successful. A Liggett document discussing the history of the project sates:
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Wynder’s findings were confirmed and adl commercid cigarette types
produced virtudly identicd mouse skin tumor incidences. The
tumorigenic initiating effect was found to resde in a rdativey smdl
smoke fraction containing polycyclic aromatic hydrocarbons.

127. Asaresult of these discoveries, in 1968, Liggett began “a tobacco additive program
designed to reduce or diminate the tumorigenic activity of cigarette smoke.” Company researchers
discovered that palladium meta and magnesum nitrate, when added to cigarette tobacco, acted as
cataysts in the burning process that removed carcinogenic compounds from the cigarette smoke.
Liggett performed anima studies which indicated that “[c]igarette tar has been neutraized” and that
there was no evidence for “new or increased hazard to the smoker.”

128. By 1979, Liggett had declared the work a success. Company documents State:

a Briefly, asaresult of 20 years effort in cooperation with
Arthur D. Little, we have developed a cigarette system
which produces smoke of reduced biologicd activity . . .
tumorigenicity of smoke on the skin of the mouse.

b. Cigarette smoke contains a number of promoters which act
in concert with other true carcinogens to enhance the
production of mouse skintumors. . . .[T]here can be no
argument that the use of the additives hasresulted in a
product with lower carcinogenic effects. . . .

129. Liggett concluded that it hed isolated carcinogens in cigarette smoke and found away to
reduce them in cigarettes of commerciad quaity. Despite these findings, the product caled “XA” was
never marketed.

130. Liggett decided not to market the new product, and decided instead to abandon the XA

project. On information and belief, Liggett did so for two reasons. One was the danger that disclosure

that a safer cigarette was possible would aso require the admission that dl existing cigarettes were not



safe. One Liggett executive wrote that “[a]ny domestic activity will increase the risk of cancer litigation
on exigting products. US manufacture for export will be lessrisky.”

131. The other reason was the apparent threet of retdiation by the largest cigarette company,
Philip Morris, if Liggett violated the industry agreement not to disclose negative information on smoking
and hedth. Dr. James Mold, the Assstant Research Director at Liggett during the development of the
XA sdfer cigarette, has tedtified that: “Mr. Dey who wasthe. . . who at that time, and | guess il isthe
presdent of Liggett Tobacco, made the statement that he was told by someone in the Philip Morris

Company that if we tried to market such a product that they would clobber us”

S. LIGGETT, AMESMOLD AND THE XA RESEARCH

132. Thetestimony of Dr. Mold, a centrd Liggett researcher on the safer cigarette project,
provides additiond indght into what Liggett discovered, and how the company suppressed that
information from the public they had pledged to inform, and why it did not market the XA cigarette. Dr.
Mold stated:

[W]€ d been able to find specific materids or groups of materids which
did produce carcinogenic effect on mouse skin. This is what we'd

darted out to try to do. And, in addition to that, we had found things
which promoted activity. . .carcinogen activity on the mouse skins.
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We produced a cigarette which was, we fdt, was commercialy
acceptable as established by some consumer tests, which diminated the
carcinogenic activity on the mouse skin as caried out by various
workers in the fiedd, and decreased the level of a number of gaseous
components which had been pointed to as problems in. . .possible
problems, let’s say, in cigarette smoking. We fdt that the cigarette was
certanly in the direction of one containing less hazardous materids.

133. During the XA project, Liggett attempted to insulate the research from disclosure by the
use of company lawyers. Dr. Mold stated that, after 1975,

[a]ll meetings that we had regarding this project were to be attended by
alawyer . ... All paper that was generated, reports, research progress
reports, memoranda, were to be directed to the Law Department,
someone in the Law Department.

134. Dr. Mold stated that lawyers even collected dl the notes after each mesting.

In other words, the Lawv Department was maintaining a confidentia
client/lawyer privilege state on dl action on the project from that point
forward.

135. Dr. Mold gated that the company lawyers not only ultimately succeeded in stopping the
project, but ordered him not to publish the results of the research that led to the safer cigarette. Dr.
Mold stated:

Whenever any problem came up in the project, the Legal Department
would pounce upon that in an attempt to kill the project, and this
happened time and time again. So at this point in time when they say,
“Well, you can't publish a paper,” we didn't ask why. We knew why. .
that they had no intention of making this any more public than they had
to.

136. Thus, despite the significance of the research, and Dr. Mold's requests to publish a
scientific paper on the results, Liggett suppressed the work, and ordered Dr. Mold not to publish and
not to present the findings to a scientific forum. Dr. Mold got as far as preparing a paper for publication

and presentation. Dr. Mold explained that:



Before the paper was presented, | got a frantic cal from Mr. Greer,
our. . .at that time, the legal counsd of Liggett, not. . .to not distribute
the press release and not hold a press conference, that they had
changed their mind.

It was my understanding that Liggett did not want to be associated in
public with this devel opment.

137. Dr. Mold stated that he had requested permission to publish the paper in “Science’ or
in the “Journd of Preventive Medicine” He dated that the Liggett lega department had ordered him
not to submit the paper. Dr. Mold also stated that the legal department had instructed him not to attend
a conference on smoking and hedth.

138. Ultimady, only an abgract of the paper was published, and Dr. Mold was not alowed
to have his name on the publication. Rether, after changes by the legd department, the abstract was
published by the consulting firm Arthur D. Little.

139. When asked why Liggett never marketed the safer XA cigarette, Dr. Mold explained
that:

Wi, | can't give you, you know, a positive statement because | wasn't
in the management circles that made the decison, but | certainly had a
pretty fair ideawhy . . ..

W, my feding was that they, as was stated in terms of our appearing
on publications and our presenting the information to the Cold Springs
Harbor symposium and other public pronouncements, that they felt that
such a cigarette if put on the market would serioudy indict them for
having sold other types of cigarettes that didn't contain this, for

example. Or that they were carrying on this biologica research at the
same time saying it meant nothing.
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T. LIGGETT SAFER CIGARETTE PATENT

140. Before deciding not to market the XA cigarette, Liggett obtained a patent for the
process it had discovered to produce the safer cigarette. The patent application describes the reduction
in cancer in mouse studies. Stories in the media then gppeared sating that Liggett was the firdt cigarette
company to admit that smoking caused cancer. In 1978 Liggett reacted by placing an advertisement it
cdled a“Liggettgram” which sated:

Liggett and the cigarette industry continue to deny, as they have
consgently, that any conclusons can be drawn relating to such test
results on mice in laboratories to cancer in human beings. It has never
been established that smoking is a cause of human cancer.

The laboratory experiments reported in the patent were conducted for
Liggett by an independent researcher, The Life Sciences Divison of
Arthur D. Little, Inc.

141. At the time Liggett made these statements, including the statement that no conclusions
regarding human cancer can be drawn from mouse studies, Dr. Mold estimates that Liggett, directly and
through its consultant Arthur D. Little, had spent atota of $10 million on smoking and hedth research
involving mice, in part to develop the safer XA cigarette. Liggett's internd reports on the benefit of the
XA, and the absence of increased risk of harm from the additives used, specifically used anima studies
asrdiableindicators of the hedlth effect of the product on humans.

142. Despite overwhelming scientific evidence, and the confirmation of this evidence by their
own internd research, the cigarette manufacturers and their trade associations continue to this day to

repeat again and again, in a unified stance, that there is no causal connection between cigarette smoking

and adverse hedlth effects. These representations are fraudulent, mideading, deceptive and untrue.
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They rest a the heart of the industry’ s ongoing conspiracy to market and profit from a product it knows

isdeadly.

u. THE ROLE OF NICOTINE IN SMOKING

143.  The other truth which the tobacco industry has made every effort to suppress, deny and
misrepresent is that nicotine is a powerfully addictive substance. While carefully studying its addictive
character and acting upon that knowledge to maintain cigarette sdes, the tobacco industry has uniformly
denied that nicotineis addictive.

144.  This public deception and the tobacco industry’s secret manipulations of nicotine were
and are criticdly important to the tobacco industry. As truly objective researchers increased their
warnings of the hedth dangers of cigarettes, nicotine addiction kept people smoking. This second front
in the war againg the public hedlth dlows the tobacco industry to continue to sdll its dangerous products
-- even to those who eventudly come to doubt the industry’s hedth clams. And if a new consumer is
fooled for atime by “pro-cigarette’ disnformation on hedlth, and takes up the habit, it may well be too
late. Instead of a Smple decison not to purchase a product, the consumer must grapple with an

addiction.

V. INDUSTRY KNOWLEDGE OF THE ADDICTIVENESS OF NICOTINE

145. The tobacco industry companies have long known of the addictive properties of the
nicotine contained in the cigarettes they manufacture and sdll. The following illugtrates such knowledge:
a In 1962, Brown & Williamson's parent company, British American Tobacco Company

(“BATCQO"), held a mesting of its worldwide subsdiaries in Southampton, England. During the course
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of that meeting, Brown & Williamson and BATCO executives were told by Sr Charles Ellis, scientific
advisor to the board of directors of BATCO, that “smoking is a habit of addiction” and that “[n]icotine
is not only a very fine drug, but the technique of administration by smoking has consderable
psychologicd advantages” Sir Charles Ellis declared again in 1967 in a document from Brown &
Williamson that the company “isin the nicotine rather than the tobacco industry.”

b. A research report dated May 30, 1963, prepared under contract by researchers in
Switzerland for BATCO and Brown & Williamson and ddiberately withheld by Brown & Williamson
from the U.S. Surgeon Generd, explained the physiological bads of nicotine addiction. The Brown &
Williamson commissioned report shows that tobacco industry research on the addictive properties of
nicotine was years ahead of the research on the subject conducted outsde of the industry. Brown &
Williamson and other tobacco companies have never disclosed any information from such research.

C. A 1972 *confidentid” company memo written by William L. Dunn, J. of the Philip
Morris Research Center concludes “Without nicotine, the argument goes, there would be no smoking.
Some strong evidence can be marshded to support this argument . . . . No one has ever become a
cigarette smoker by smoking cigarettes without nicotine.”

d. Additiond internd reports prepared by Dunn in 1972 and the Philip Morris U.SA.
Research Center in March of 1978, demongtrate Philip Morris understanding of the role of nicotine in
tobacco use:

We think that most smokers can be considered nicotine seekers, for the
pharmacologica effect of nicotine is one of the rewards that come from
smoking. When the smoker quits, he foregoes (sc¢) his accustomed

nicotine. The change is very noticeable, he misses the reward, and so
he returns to smoking.



The cigarette should be concelved not as a product but as a package.
The product is nicotine . . . .Think of the cigarette pack as a storage
container for aday’s supply of nicotine.. . . .Think of the cigarette as a
dispenser for a dose unit of nicotine.

e. Philip Morris scientists confirmed their early research findings with direct anecdota
evidence. In 1971, they interviewed people from the town of Greenfield, lowa eight months after they
had quit smoking “cold turkey.” A report of the interviews, cdled “Bird-1 A Study of the Quit- Smoking
Campaign in Greenfield, lowa in Conjunction with the Movie Cold Turkey,” and didtributed to top
Philip Morris executives concluded:

This is not the happy picture painted by the Cancer Society’s anti-
smoking commercia which shows an exuberant couple legping inthe air
and kicking their heds with joy because they’'ve kicked the habit. A
more appropriate commercid would show a restless, nervous,
condipated husband bickering vicioudy with his bitchy wife, who is
nagging him about his dothful behavior and growing waistline.

f. ATC adso conducted its own research on nicotine. From 1940 to 1970, ATC funded
over 90 studies on the pharmacologica and other effects of nicotine on the body. Of the 111 biologica
studies funded by ATC over this period, over 80 percent were related to the effects of nicotine. ATC

even test marketed a nicotine-enriched cigarette in Sesttle, Washington in 1969.



W. SUPPRESSION AND CONCEALMENT OF
RESEARCH ON NICOTINE ADDICTION

146. Defendants, rather then fulfilling their promise to the public to disclose materid
information about smoking and hedth, chose a course of suppression, conced ment, and disinformation
about the true properties of nicotine and the addictiveness of smoking.

147.  Philip Morris professed interest in discovering and disclosing the truth to the public was
proven to be alie early on. Philip Morris hired Victor DeNoble in 1980 to study nicoting' s effects on
the behavior of rats and to research and test potentid nicotine analogues. DeNoble, in turn, recruited
Paul C. Mele, abehavioral pharmacologist. DeNoble and Méele discovered that nicotine met two of the
halmarks of potentia addiction -- sdf-administration (rats would press leversto inject themsaves with a
nicatine solution) and tolerance (a given dose of nicotine over time had a reduced effect).

148. However, Philip Morris ingtructed DeNoble and Méele to keep their work secret, even
from fellow Philip Morris scientists. Test animals were delivered a dawn and brought from the loading
dock to the laboratory under cover.

149. DeNoble was later told by lawyers for the company that the data he and Mele were
generaing could be dangerous. Philip Morris executives began talking about killing the research or
moving it outsdde of the company, so Philip Morris would have more freedom to disavow the results.
DeNoble recdled that Philip Morris discussed severd possible scenarios, including having DeNoble and
Méele leaving the company payroll and continuing as contractors, and shifting their work to a lab in
Switzerland.

150. In August 1983, Philip Morris ordered DeNoble to withdraw from publication a

research paper on nicotine that had aready been accepted for publication after full peer review by the



journa Psychopharmacology. According to DeNoble, the company changed its mind because it did not
want its own research showing nicotine was addictive or harmful to compromise the company’s defense
in litigation recently filed againg it. DeNoble subsequently told Jack Heningfield, Ph.D., Chief of the
Clinica Pharmacology Branch of the Nationd Indtitute on Drug Abuse's Addiction Research Center,
that Philip Morris officids had rightly interpreted the suppressed nicotine studies as showing thdt, in
terms of addictiveness, “nicotine looked like heroin.”

151. In April 1984, Philip Morris, gpparently to ensure that DeNoble and Me€' s nicotine
research remained suppressed and concealed, told DeNoble and Mee that the lab was being closed.
DeNoble and Mee were forced aoruptly to hdt their sudies, turn off dl their insruments and turn in
their security badges by morning.  Philip Morris executives threatened them with legd action if they
published or taked about their nicotine research. According to DeNoble, the lab literaly vanished
overnight. The animals were killed, the equipment was removed and dl traces of the former lab were
eliminated. DeNoble recdled, “Everything was gone. The cages were gone, the animas were dl gone,
al the datawas gone. It was empty rooms.”

152. DeNoble testified before the Waxman Subcommittee that “senior research management
in Richmond, Virginia, as well as top officids a the Philip Morris Company in New York continudly
reviewed our research and approved our research.” DeNoble adso dated that these officids were
specificaly told about nicotine s addictiveness.

153. Brown & Williamson dso chose to suppress and conced its own substantia body of
research on nicotine. Potentially damaging and sengitive research was undertaken to a large degree by

Brown & Williamson's British affiliates a a lab cdled Harrogate. Harrogate performed research for a
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number of cigarette manufacturers, and some of this research was shared with these other companies
and with the Tobacco Indtitute.

154. By 1963, Brown & Williamson had dso chosen to conced materid information from
the Surgeon Generd. The company debated interndly whether to disclose to the U.S. Surgeon
Gened, who was preparing his firgt officid report on smoking and hedth, what the company knew
about the addictiveness of nicotine and the adverse effects of smoking on hedlth.

155. Addison Yeaman, generd counsd at Brown & Williamson, stated in a 1963 report that
“[w]e are, then, in the business of sdling nicotine an addictive drug . . .. Yeaman advised Brown &
Williamson to “accept its respongbility” and disclose its findings to the Surgeon Generd. He said that
such disclosure would then alow the company openly to research and develop a safer cigarette.

156. Brown & Williamson regjected Y eaman's advice to make full disclosure to the Surgeon
Generd. A series of gx letters and telexes exchanged by Yeaman and senior BATCO officid A.D.
McCormick between June 28 and August 8, 1963, document the company’ s decision not to disclose to
the Surgeon Generd the company’s research findings on the addictive and other harmful effects of

nicotine and the disease-causing properties of cigarettes.

X. THE INDUSTRY’SINTEREST IN NICOTINE

157.  The tobacco industry companies adso understood early on that nicotine played a pivota
role in the success of the tobacco industry. A chronology of the industry’ s research and devel opment
activities leaves no doubt about the tobacco industry companies conviction that nicotine was the key to

thelr industry’ s success.



158. The reaults of research undertaken by Brown & Williamson more than 30 years ago for
astudy cdled Project Hippo were findly disclosed by the company in May 1994. Documents from this
study show that as far back as 1961, the tobacco industry was actively studying the physiologica and
pharmacologicd effects of nicatine.

159. In a 1968 internd report, BATCO noted that “[i]n review of its pre-eminent
importance, the pharmacology of nicotine should continue to be kept under review . . . .”

160. Againin 1972, aBATCO report noted:

It has been suggested that a considerable proportion of smokers
depend on the pharmacologica action of nicotine for their motivation to
continue smoking. If this view is correct, the present scde of the
tobacco indudtry is largely dependent on the intensity and nature of the
pharmacologica action of nicatine.

161. To this day, the tobacco industry has deliberately determined not to disclose to the
public or to public hedth officids ther extensve knowledge of the addictive properties of nicotine and
its critical role in smoking and not to use that knowledge to reduce or diminate nicotine from their
products. Instead, the tobacco industry companies have chosen to focus their energies and research on
developing new and more sophisticated methods of hooking smokers and keeping them hooked, dl to
boost cigarette sdes.

162. The tobacco indudtry’s intense interest in the pharmacology of nicotine led to industry
efforts to find an artificid nicotine that would have the addictive and psychopharmacological properties
of nicotine without nicoting' s dangerous effects on the heart.

163. For example, one of Dr. DeNobl€' s primary functions at Philip Morris was to research

and develop a nicotine andlogue. DeNoble testified before the Waxman Subcommittee that he did, in
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fact, discover a nicotine andogue that caused animds to behave as if they were getting a nicotine high,
but without Sgns of the heart distress that comes with nicotine.

164. Philip Morris, however, chose to hat its effort to determine whether the nicotine
andogue could be used to make a safer cigarette. On information and belief, Philip Morris decided not
to pursue nicotine analogues in order to avoid the risk of adverse publicity and of compromising the
industry’ s condgstent position that there was no aternative design for cigarettes.

165. Brown & Williamson dso understood that for purposes of maintaining its ses, nicotine
was the essentid ingredient in tobacco. The company atempted to develop a“safer” cigarette which
interna documents described as “a device for the controlled administration of nicotine” Project Arid
focused on heeting, rather than burning tobacco, and according to company documents, was “a nicotine
ddivery device”

166. RJR's efforts to develop a sdfer cigarette dso focused on ddivering nicotine to the
consumer without the harmful congtituents of tobacco smoke. In the late 1980's, RIR developed and
test marketed Premier, a smokeless and virtudly tobacco-free cigarette which was, in essence, a
nicotine deivery sysem. RJR conducted human studies to determine whether the nicotine from Premier
was absorbed, metabolized and excreted from blood at the same rate as a Sandard cigarette.

167. Former head of RIJR Nabisco, F. Ross Johnson, adriving force behind the development
of Premier, said about tobacco, “ Of course, it' saddictive. That'swhy you smoke the tuff.”

168. RJR, like the other cigarette manufacturers concedled and suppressed its findings on the
addictiveness of smoking and continued to misrepresent to the public its commitment to determining

whether smoking was harmful.



169. The tobacco industry has affirmatively misrepresented to consumers and to Congress
the role of nicotine in tobacco use. Even today, the tobacco industry continues to clam that nicotine is
important in cigarettes soldy for flavor.

170. A substantia body of evidence refutes that claim. Tobacco industry patents specificdly
digtinguish nicotine from flavorants. An RIR book on flavoring tobacco, while liging gpproximatdy a
thousand flavorants, fail to include nicotine as a flavoring agent.

171. Infact, the tobacco industry has concentrated on developing technologies to mask the
flavor of increased levels of nicotine in cigarettes.  According to the Merck Index, an internationdly
recognized listing of drugs, nicotine has “an acrid, burning taste.” U.S. Patent 4,620,554 describes the
taste of nicotine as “hazardous” The role of nicotine in the tobacco industry’s business is pure and
ample -- to hook smokers on their deadly products and keep them hooked in the face of mounting
evidence that smoking causes human disease.  The tobacco industry has focused tremendous energy
and resources on developing the technology to ensure that smokers become and remain addicted to the

industry’ s cigarettes.
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Y. LIGHT CIGARETTES. A MARKETING HOAX

172. The tobacco industry’ s conspiracy to deceive the public aout the dangers of smoking
was not confined to suppressng and conceding their own findings and discrediting or dismissng the
findings of outsde researchers. The conspiracy aso extended to efforts to retain that segment of the
smoking market that was becoming increasingly concerned about health. The tobacco industry was well
aware that low-nicotine products -- while better for the heart -- were worse for busness. As one
company researcher reported to Philip Morris executives:

If the industry’s introduction of acceptable low-nicotine products does
make it easer for dedicated smokers to quit, then the wisdom of the
introduction is open to debate.

173. The tobacco industry’s research indicated that low-tar cigarettes with correspondingly
low levels of nicotine were likely to be rgected by consumers and, therefore, attempted to determine to
what extent the craving for nicotine overrode other considerations, including hedth.

174. Brown & Williamson's parent company, BATCO, for example, commissioned a study
cdled “Project Wheet.” More than 1,000 British male smokers were questioned about their smoking
habits, about nicotine, and about their attitudes toward smoking and hedth. Among Project Whest's
findings were that: (1) reductions in nicotine ddivery caused progressve rgection of the cigarette by
consumers, (2) alarge group of smokers had both a high “inner need” for nicotine and a high concern
for hedlth; and (3) concern for the possible hedlth risks of smoking influenced smokers willingnessto try
low tar brands, but there is evidence of a conflict between their concern for health and their desire for a
satisfying cigarette.

175. Oninformation and belief, a restricted report on Project Wheat by Group Research &

Development Centre, a subsdiary of BATCO, shows that the tobacco industry’s promotion and
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marketing of low-tar cigarettes was a ddliberate attempt to deceive hedth- conscious smokers with high
nicotine needs into bdieving that “light” cigarettes were less addictive:

Concern for the possible hedth risks of smoking was shown in the

earlier report to have an important influence on consumers in the

direction of trying low tar brands, and to be independent of Inner Need.

It was a'so shown that, in many ingtances, smokers concerns for health

evidently conflicted with thelr desire for a satisfying cigarette.

176. The report pointed out the substantial market potential of a cigarette with lower tar and
higher nicotine ddivery to those smokers with an “inner need” for nicotine but a concern for hedth.
Brown & Williamson's introduction of Barclay -- alow tar, high nicotine cigarette -- was aresult of the
findings from Project Whest.

177. The tobacco industry has cultivated that hedth-conscious segment of the smoking
market by promoting and selling “light” cigarettes with reduced tar and added nicotine. Nationd Gallup
polls have found that smokers believe that cigarette brands labeled “light” are less hazardous to ther
hedth and less addictive because they deliver less tar and less nicotine.  However, this widely-hed
belief -- dthough fdse -- has been promoted by the tobacco industry through several mideading
drategies.

178. Firg, the tobacco industry has consstently told the public and the FDA that -- in the
words of Alexander Spears, Vice Chairman of Lorillard in his 1994 testimony before the Waxman
Subcommittee -- “[n]icotine [level] follows the tar level,” and that the corrdaion between the two “is
essentialy perfect.”

a Another defendant, ATC, has recently testified smilarly. For example, ATC told the

Waxman Subcommittee in an October 14, 1994, |etter that “nicotine follows ‘tar’ delivery, i.e. high ‘tar’



-- high nicotine, low ‘tar’ -- low nicotine. . . . Nicotine is neither adjusted nor dtered to compensate for
losses inherent in the manufacturing process”

b. Internal company documents reviewed by the Waxman Subcommittee, however, show
that ATC's experimentation with adding nicotine to its tobacco was extensve -- extensve enough for
ATC executive John T. Ashworth to ingtruct employees in a confidentid memorandum:  “In the future,
our use of nicotine should be referred to as *Compound W’ in our experimentd work, reports, and
memorandums, ether for distribution within the Department or for outside distribution.”

C. Moreover, recent tests conducted at the direction of the FDA show that the low tar
brands actudly have more nicotine than the non-“light” brands. The unexpectedly high levd of nicotine
found in lower tar cigarettes serioudy mideads consumers and renders the industry’s clam of “an
essentidly perfect correlation” completely false.

179. Second, the nicotine deliveries, as measured by the Federd Trade Commission
(“FTC") method, published by the tobacco industry, serioudy midead consumers. The tobacco industry
knows that the dgnificant changes they have made in cigarette desgn make the FTC method of
measuring nicotine and tar deliveries highly inaccurate. The tobacco industry knows that the machine
measured deliveries understate the amounts of nicotine and tar actudly ingested by human smokers. As

Philip Morris senior scientist William L. Dunn, Jr., noted in 21972 internd report:



The smoker has wide latitude in further cdibration: puff volume, puff
interval, depth and duration of inhaaion. We have recorded wide
vaiability in intake among smokers. Among a group of pack-a-day
smokers, some will take in less than the average hdf-pack smoker,
some will take in more than the average two-pack-a-day smoker.

180. Third, cigarette manufacturers add various ammonia compounds during the
manufacturing process which increase the efficiency of nicotine delivery to the smoker and thereby
increase the smoker’ s absorption of the drug. In April 1994, the industry disclosed the 599 ingredients
added to tobacco. Among them were several ammonia compounds which, according to Dr. David A.
Kesder and confirmed by the industry’s own internd documents, increase the delivery of nicotine and
amost double the nicotine transfer efficiency of cigarettes.

181. Fourth, on information and bdlief, the tobacco industry dso mideads consumers by
fortifying the tobacco used for its “light” brands with additiond nicotine in order to ensure that the
nicotine content of the low-tar cigarettes remain at addictive levels. The tobacco industry thereby
mantains a continuing market for wha consumers are mided to believe is a lower tar, lower nicotine
and less addictive product. For example, a 1981 study by “essentidly perfect correaion” author, Dr.
Spears, dates explicitly that low-tar cigarettes use speciad blends of tobacco to keep the bve of
nicotine up while tar is reduced: “The lowest tar segment (of product categories) is composed of
cigarettes utilizing atobacco blend which is sgnificantly higher in nicatine.”

182. In March 1994, Dr. David Kesder summarized for the Waxman Subcommittee the
Federd Trade Commission data on nicotine levels. He tedtified that the nicotine/tar ratio was higher in

the ultra low tar group of cigarettes, even though low tar has usudly been associated with low nicotine.

Dr. Kesder posed to Congress the obvious question:



It has often been said that tar and nicotine travel together in the cigarette
smoke. The digparities in the nicoting/tar ratios among these varieties
raise the question as to how this can occur.
183. Dr. Kesder's question appears to have been answered by the compelling evidence
recently made public by the Waxman Subcommittee of nicotine manipulation and control by the tobacco

industry.

Z INDUSTRY CONTROL AND MANIPULATION OF NICOTINE

184. The tobacco industry’s control and manipulation of nicotine levels in thar cigarettes
goes well beyond fortifying low-tar or “light” style cigarettes with nicotine. Recent evidence shows that
the cigarette manufacturers are cgpable of and do, in fact, manipulate the amount and even the presence
of nicotinein cigarettes.

185. The tobacco industry companies have deveoped and use highly sophidticated
technologies desgned to ddiver nicotine in precisaly cdculated quantities -- quantities that are more
than sufficient to creste and sustain addiction in the vast mgority of individuas who smoke regularly.

186. The gory of Brown & Williamson's development of a new tobacco plant dubbed Y -
1” is one of the more egregious examples of the tobacco industry’s outright lies about its control and
meanipulation of the nicotine levelsin its products.

187. On June 21, 1994, Dr. David A. Keder tegtified before the Waxman Subcommittee
that FDA investigators had discovered that Brown & Williamson had developed a super-high nicatine
tobacco plant, which the company cdled “Y-1". This discovery followed Brown & Williamson's flat
denid to the FDA on May 3, 1994, that it had engaged in “any breeding of tobacco for high or low

nicotine levels.”



188. Four FDA invesigators who had visted the Brown & Williamson plant in Macon,
Georgia on May 3, 1994, swore in affidavits that company officias had denied that Brown &
Williamson was involved in breeding tobacco for specific nicotine levels. Only after the FDA had
learned of the development of Y-1 in its investigation and confronted company officids with the
evidence did the company admit that it was growing and using the high-nicotine plant.

189. Infact, in adecade-long project, Brown & Williamson secretly developed a geneticdly-
engineered tobacco plant with a nicotine content more than twice the average found naturdly in flue-
cured tobacco. Brown & Williamson took out a Brazilian sster company, Souza Cruz Oversess, grew
Y-1in Brazil and shipped it to the United States for use in five Brown & Williamson cigarette brands,
including three labeed “light.” When the company’s deception was uncovered, company officids
admitted that close to four million pounds of Y-1 were stored in company warehouses in the United
States.

190. Aspat of its massive cover-up, Brown & Williamson even went so far asto ingruct the
DNA Plant Technology Corporation of Oakland, California, which had developed
Y-1, to tdl FDA investigators that Y-1 had “never been commercidized.” Only after the FDA
discovered two United States Custom Service invoices indicating that “more than a haf-million pounds’
of Y-1 tobacco had been shipped to Brown & Williamson on September 21, 1992, did the company

admit that it had developed the high-nicotine tobacco.

AA. OTHER METHODS OF NICOTINE MANIPULATION
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191. The number and pattern of tobacco industry patents show that the tobacco industry has
developed the capability to manipulate nicotine levelsin cigarettes to an exacting degree. The following
quotations from industry patents demonstrate the industry’ s capabilities:

a Philip Morris patent application discusses an invention
tha  “permits the rdease into tobacco smoke, in controlled
amounts, of desrable flavorants, as well as the release, in controlled
amounts and when desired, of nicotine into tobacco smoke.”

b. “[P]rocessed tobaccos can be manufactured under
conditions suitable to provide products having various nicotine levels”

C. “[T]he present invention. . .is particularly useful for the
maintenance of the proper amount of nicotine in tobacco smoke.”

192. David A. Keder, M.D., Commissioner of Food and Drugs, testified in detail before the
Waxman Committee about the various forms of nicotine manipulation practiced by the tobacco industry:
meanipulaing the rate a which nicotine is delivered in the cigarette, transferring nicotine from one materiad
to another, increasing the amount of nicotine in cigarettes, and adding nicotine to any part of acigarette.

193. Dr. Kede's disclosures show that nicotine is not an inevitable or unavoidable
component of tobacco products. In fact, cigarette manufacturers have the capability to remove al or
virtudly dl of the nicatine from their products using technology dready in existence.

194.  Other revealing evidence of the tobacco industry companies manipulation and control
of nicatine levels includes the emergence of companies that speciaize in manipulating nicotine and that

are now doing business with tobacco manufacturers. On information and belief, Philip Morris uses or



has previoudy used a process caled tobacco recongtitution for controlling nicotine levels. The process
was patented and marketed by the Kimberly-Clark Corporation subsdiary, LTR Industries.

195. Recondtituted tobacco is made from stalks and stems and other waste that tobacco
industry companies used to discard and now use to make cigarettes more chegply. On information and
belief, ordinarily, recondtituted tobacco contains 25 percent or less of the nicotine in regular tobacco. A
former RJIR manager who demanded anonymity told the ABC news program “Day One’ that on the
average, currently marketed brands contain about 22 percent reconstituted tobacco and that cut rate or
generic brands typicaly contain about double that amount.

196. A laboratory andyds commissioned by “Day One’ and conducted by the American
Hedth Foundation confirmed the industry’s heavy use of recongtituted tobacco. One RJR brand had
25 percent and another had about 33 percent recondtituted tobacco. Yet, tested samples of the
recongtituted tobacco implanted in RIJR brands Wington, Sdem, Magna and Now had up to 70
percent, rather than the expected 25 percent, of the nicotine that would be found in regular tobacco,
thereby indicating that RIR had fortified the recongtituted tobacco with additiond nicotine.

197.  On information and belief, because recongtituted tobacco has inferior taste and less
nicotine, the cigarette manufacturers or their agents apply a powerful tobacco extract either done or as
part of a solution of flavorings to the reconstituted tobacco. RJR and the other cigarette manufacturers
have the technology to add flavorings with or without nicotine, o the addition of nicotine to
recongtituted tobacco is purely a the manufacturer’ s discretion.

198. The Kimberly-Clark tobacco recongtitution process is believed to be used throughout
the tobacco industry in a number of countries. A Kimberly-Clark advertisement published in tobacco

industry trade publications states.
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Nicotine levels are becoming a growing concern to the designers of
modern cigarettes, particularly those with lower “tar” ddiveries. The
Kimberly-Clark tobacco reconstitution process used by LTR Industries
permits adjustments of nicotine to your exact requirements. These
adjusments will not affect the other important properties of customized
recongtituted tobacco produced at LTR Industries: low tar deivery,
high filling power, high yidd and the flexibility to convey organoleptic
modifications. We can help you control your tobacco.

199. Furthermore, the tobacco industry’s own trade literature explains that the Kimberly-
Clark process enables manufacturers to triple or even quadruple the nicotine content of recongtituted
tobacco, thereby increasing the nicotine content of the find manufactured product.

200. Anocther enterprise which does business under the name “The Tobacco Companies of
the Contraf Group” quite explicitly specidizes in the manipulation of nicotine and its use as an additive.
An advertisement run by the Contraf Group in the internationd trade press states. “Don’'t Do
Everything Yoursdf! Let us do it More Efficiently!” Cdling itsdf “The Niche Market Specididts,”
Contraf lists among its areas of specidization “Pure Nicotine and other specid additives.”

201. The tobacco industry has adso used a process called “denaturing” to add nicotine to
cigarettes.  Nearly-pure nicotine is combined with acohol and then applied to tobacco during the
manufacturing process. Trucking records show that Philip Morris, for example, received thousands of
galons of this nicotine/acohol mixture during the 1980's.

202. Agang this mounting body of evidence of the tobacco industry’s manipulation and
control of nicotine levels in cigarettes, the tobacco industry companies continue to deny to the public,
and recently denied to Congress under oath, that they manipulate and control nicotine levels.

a William 1. Campbell, Presdent and CEO of Philip

Morris, told Congress on April 14, 1994 that “Philip Morris does not
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manipulate nor independently control the levd of nicotine in our
products . . . . Cigarettes contain nicotine because it occurs naturdly in
tobacco.”

b. James W. Johngton, Presdent and CEO of RJR.
Nabisco, told Congress that “We do not add or otherwise manipulate
nicotine to addict smokers.”

C. Andrew J. Schindler, Presdent and Chief Operating
Officer U.SA., R.J. Reynolds Tobacco Company, told Congress that
“We do not restore any nicotine anywhere in our process. . . . We lose
nicotine, for example, in the recongtituted sheet process
. . . . [N]Jowhere in that process is any nicotine being incrementaly
added into the process” Contradicting Johnston's and Schindler’s
datements, Dr. Robert Suber, a toxicologis with RIR, admitted,
however, that RIR controls the nicotine in its products. He told CNN
that: “[i]n order to deliver to the consumer a product that he wants, a
consgtent level of nicotine, we have to blend the tobaccos accordingly.
So we do control it.”

d. Andrew H. Tisch, Chairman and CEO of Lorillard, told
Congress that “Lorillard does not take any steps to assure a minimum
level of nicotine in our products. Lorillard does not add nicotine to
cigarette tobacco for the purpose of manipulating or spiking the amount

of nicotine received by the smoker.”

71



e Edward A. Horrigan, Jr., Chairman and CEO of Liggett
Group, Inc., told Congress. “In dl my yearsin this busness worldwide,
| have never known of a product-desgned objective or god that
included even the notion of spiking the amount of nicotine in a cigarette
to achieve a levd that would hook or addict smokers” Horrigan,
however, former Chairman and CEO of RJR through the late 1980s,
participated in the development and marketing of Premier and other
RIR cigarette brands whose manufacturing process included the
meanipulaion of nicotine content and ddlivery.

f. On June 23, 1994, in sworn Congressiond testimony,
Thomeas E. Sandefur, Jr., CEO of Brown & Williamson, in the face of
overwheming evidence to the contrary, denied growing Y-1 and stated
that his company was being “set-up.” He admitted that the company
controlled nicotine, but in a shop-worn and now familiar refrain, sated
that the company did so only for “taste.”

o} T.F. Riehl, Vice Presdent for Research and
Devedopment a Brown & Williamson, denying that the company mixed
the tobacco for the Barclay cigarette to have a higher concentration of
nicotine, told Congress. “No, dr. We blend for taste, not nicotine.”
However, internd documents from Brown & Williamson indicate thet
Riehl himsdf has conducted research focusng on the adjusment of

nicotine and tar levels without regard to taste. In fact, Riehl gave a
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presentation on Project Ariel, Brown & Williamson's safer cigarette
project, at the 1984 Smoking Behavior-Marketing Conference, which
emphasized tar reduction and nicotine enrichment in later puffs, but
never addressed the issue of taste.

203. The tobacco indudry’'s “tast€’ argument is belied by the testimony of hedth policy
expert Clifford E. Douglas, testifying before the FDA’s Drug Abuse Advisory Committee, who asked
“why so many smokers who have endured tracheotomies due to throat cancer find it necessary to
continue to smoke through the holesin their throats, where they cannot taste athing.”

204. The newly discovered evidence of nicotine manipulation by the tobacco industry and the
recent disclosures about nicotine addition and manipulation made before Congress have not deterred
the industry from its campaign of concedment and misnformation. As recently as April 1994, the
tobacco industry placed advertisements across the country denying that it “spikes’ cigarettes with
nicotine, denying that it believes cigarette smoking is addictive, and mideading the public about whether
the tobacco industry companies deliberately control nicotine levelsin their products.

205. An advertisement placed by Philip Morris in newspapers across the country in April
1994, denied that Philip Morris manipulates nicotine levels and gtated that “the nicotine level in the
finished cigarette is lower than the nicotine leve of the origind, natural tobacco leaf.”

206. RJIR placed a amilar advertissment in newspapers across the United States in 1994
mischaracterizing the “recent controversy” as focusng on RJR's “various techniques that help us reduce
the ‘tar’ (and consequently the nicotine) yields of our products.”

207. Thee advertisements ddiberately creste the fase impresson that the “recent

controversy” they refer to is about whether recondtituted and reduced-tar tobacco have less nicotine
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than the origind tobacco leaf. The controversy these advertisements so carefully avoid, however, is that
the nicotine leves of the industry’s tar-reduced and reconstituted tobacco do not follow the claimed
“essentidly perfect” correlation with tar levels. In fact, the nicotine levels have proven to be consstently
higher than what the correlation would predict. The discrepancy is not in the corrdation, but in the story
the industry has told the public about how it manufactures cigarettes. That story has carefully and
deliberately omitted the industry’s addition of nicotine in the form of an extract to these tobaccos to

keep them at addictive levels.

BB. TARGETING OF MINORS

208. Every day, more than 1,200 cigarette smokers die of cigarette-related diseases. Others
manage to breek their addiction to nicotine and quit. In order to prevent a precipitous decline in
cigarette sales, the big tobacco industry companies must attract more than 3,000 new smokers a day.
These new smokers are drawn dmost entirely from the ranks of America s youth. In the words of R.J.
Reynolds.

Redidticdly, if our Company is to survive and prosper, over the long
term we must get our share of the youth market. In my opinion thiswill
require new brands tailored to the youth market. . . .

209. Indeed, the tobacco industry companies have devoted considerable research efforts to
creating and marketing brands to attract these new youthful smokers. And so, despite the best efforts
of parents, educators, medica professonals and the State of Hawaii, smoking among young people
persds.

210. Cigarette company products and advertisng are used to creste a mentd image

asociating smoking with good hedth, glamorous and ahletic lifestyles, success and sexud
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atractiveness. An R.J. Reynolds memo describes in detail “what qudities and image a new brand
amed a the youth market should have.”

211. This type of product and advertisng increases demand for cigarettes among young
people. Within a short period of time, the young smoker becomes physiologicaly and emationdly
dependent, i.e., addicted to tobacco. Later, asthe maturing smoker begins to wish he or she could quit,
advertisng reinforces the practice and seeks to minimize hedlth concerns and creates doubt, confusion
and mistake which are used by smokers as excuses to avoid the pain and discomfort of attempting to
bresk their addiction to nicotine. This is the vicious cycle of fraudulent tobacco industry advertising of
their products.

212. The advertisng imagery used to promote cigarette smoking among young people
particularly appeds to those with low sdlf-esteem and emotiond insecurity. Once the young person has
been predisposed toward smoking, a variety of factors can precipitate actua experimentation. For
many young people, the precipitating factor is being given a free pack of cigarettes by a tobacco
company representative, or purchasing cigarettes in order to obtain an attractive tee-shirt, basebal cap,
or other gimmick used to promote cigarette smoking.

213. The most frequently purchased brands by adolescents are Philip Morris Marlboro, R.J.
Reynolds Camd and Lorillard's Newport. These brands were the three most heavily advertised
brandsin 1993 and dl have advertising imagery appeding to young persons.

214. For ingance, Philip Morris repostioned Marlboro from a red-tipped cigarette for
women to the cigarette for the macho cowboy. By changing advertisng imagery, Philip Morris was able
to tgp into a wholly new and different market. The wild spirit of the Marlboro man captured the
adolescent imagination.
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215.  Judt as Marlboro was repositioned from the women's market to the macho male market
by anew advertisng campaign, R.J. Reynolds has positioned its Camel brand for younger and younger
audiences. When R.J. Reynolds began the “Joe Camd” cartoon campaign in 1987, Came’s share of
the “children’s market” was only 0.5 percent. In just afew years, Camd’s share of thisillegd market
has increased to 32.8 percent, representing sales estimated to be approaching $500 million per year.
Another indication of the phenomena success of this marketing campaign is the fact that in a recent
survey of gx-year-olds, 91 percent of the children could correctly match Joe Camd with a picture of a
cigarette, and both the slhouette of Mickey Mouse and the face of Joe Camd were nearly equdly well-
recognized by amogt dl children surveyed.

216. Lorillard’s campaign promoted Newport cigarettes in another “successful” advertising
campaign targeted at young people. Newport ads frequently show men and women in sexudly
suggedtive pogtions aways having fun usng the dogan “ Alive With Pleasure.”

217. Other brands targeted to and playing on the vulnerahilities of young smokers include
R.J. Reynolds Vantage (“The Tagte of Success’) and Philip Morris Virginia Sims (“You' ve Come A
Long Way, Baby”).

218. Both the themes and the location of cigarette advertisng betray the red target. During
the decade of the 1980s, there was a steady migration of cigarette advertisng into youth-oriented
publications. Magazines with sexualy-oriented themes and those concerning entertainment and sporting
activities had the highest concentration of cigarette ads. For many of these magazines, teenagers
comprise a quarter or more of the totd readership. Cigarette ads in these youth oriented magazines
were frequently multi-page, pop-up ads which are sgnificantly more costly but aso more attention

grabbing than conventiond ads. News magazines, like Time and Newsweek, which have older
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audiences, had few cigarette ads, and those tended to emphasize implicit hedth promises concerning tar
and nicotine rather than glamorous images.

219. The tobacco industry companies sell more than one billion packs of cigarettes per year
to minors under the age of 18. In 1988, these sdes accounted for about $1.25 billion in sdes.
Approximately 3 percent of the total tobacco industry profits ($221 million in 1988) are derived directly
from the sde of cigarettes to children under the age of 18, an activity that is ilegd in mog, if not dl,
states.

220. Over the years, the Tobacco Ingtitute, on behalf of the industry, has undertaken public
relations campaigns designed to convince the public that they want to discourage young people from
amoking. Severa tobacco companies have aso undertaken their own campaigns at the same time.
These campaigns are a pro-smoking subterfuge fraud. Instead of conveying the best reason for not
darting to smoke -- thet it kills -- the industry portrays smoking as a permissible “adut” custom and
decison -- like getting married, driving a car or having children. This message is thus part of the
problem, not the solution.

221. If the youth oriented advertisng and deceptive “anti”-smoking campagns were not
enough, the tobacco industry has dso targeted children with its decades-long fraudulent “unresolved
hedlth controversy” campaign. In January 1990, the Manager of Public Rdations of R.J. Reynolds
wrote the principa of a public school that:

The tobacco industry is dso concerned about the charges being made
that smoking is responsible for so many serious diseases._Long before
the present criticism began, the tobacco indudtry, in a Sincere attempt to
determine what harmful effects, if any, smoking might have on human
hedlth, established the Council for Tobacco Research-USA. The

industry has also supported research grants directed by the American
Medicd Asociation. Over the years the tobacco industry has given in
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excess of $162 million to independent research on the controversies
surrounding smoking -- more than al the voluntary hedth associations
combined.
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222.
denied by the industry was, and continues to be, vitdly important to the tobacco industry. Cigarette

smoker death rates require it. Minors enticed into smoking provide a guaranteed market for a product

Despite dl the research going on, the smple and unfortunate fact is that
scientists do not know the cause or causes of the chronic diseases
reported to be associated with smoking. The answers to the many
unanswered controversies surrounding smoking -- and the fundamentd
causes of the diseases often satistically associated with smoking -- we
believe can only be determined through much more scientific research.
Our company intends, therefore, to continue to support such researchin
acontinuing search for answers.

We would appreciate your passng this information adong to your
students. (Emphasis added)

The target of minors while unquestionably wanton, reckless and unethical and cynicdly

which kills the industry’ s customers by the tens of thousands.

CC.
223.
entitled “Report on Policy Aspects of the Smoking and Hedlth Stuation in U.SA.” Inthisonce “drictly
confidentid” report, two high level representatives from the Tobacco Research Council, the United

Kingdom equivdent of the CTR, summarize their findings following more than a month of discussons

THE LAWYERS-- CROSSING THE LINE

The role of tobacco industry lawyers is reflected in the October 1964 insder report

with various players in the tobacco industry in the United States:

In the U.S,, by far the most important factor conditioning action by the
manufacturers is the lawsuit Stuation and the danger of costly damages
being awvarded againgt the manufacturers in a flood of cases. . . . The
leadership in the U.S. smoking and hedth dtuation therefore lies with
the powerful Policy Committee of senior lawyers advisng the industry,
and their policy, very undersandably, in effect is “don’t take any
chances” It is a Stuation that does not encourage constructive or bold
approaches
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to smoking and hedth problems, and it dso means tha the Policy
Committee of lawyers exercises close control over al aspects of the
problem.

224. The organizationd dructure of the tobacco industry that has alowed the orchestration
and perpetration of the tobacco industry fraud is laid out in the report in detal. The organizationa
sructure is thoroughly dominated by in-house and outsde lawyers.

In consequence of the importance of the lawsuits, the main
power in the smoking and hedth Stuation undoubtedly rests with the

lawyers, and more particularly with the Policy Committee of lawyers.
The members of this Committee are:

Henry Ramm (Reynalds) (Chairman)
Cy. Hetsko (A.T.Co))

Add. Yeaman (Brown & Williamson)
Paul Smith (P.M)

Fred Haas (L.& M)

John Rus=| (Lorillard)

This Committee is extremely powerful; it determines the high
palicy of the industry on dl smoking and hedth matters, for example, as
well as legd matters -- and it reports directly to the Presdents. The
Committee is particularly concerned with possble Congressond
legidation and it drew up the Cigarette Advertisng Code. We
understand that the Code was largely the work of Mr. Ramm. As
Charman of the Committee and the representative of the largest
manufacturer, Mr. Ramm is probably the most influentid member of the
U.S. Tabacco industry, apart from the Presdents; in forming industry
policy in the fidd of smoking and hedlth.

The Policy Committee set up another Committee of lawyers,
known as the Ad Hoc Group, to assst them. The members of the Ad

Hoc Group are: --
Dave Hardy (PM) (Chairman)
Janet Brown (A.T.Co)
Ed. Cook (RIR)
Ed. Jacob (RR& B& W)
John Rus=| (Lorillard)
Fred Haas (L & M)
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Alex Holzman (PM)
The Ad Hoc Group is concerned with --
Q) Medicd - legd matters.

2 Scrutinizing proposed action by other tobacco
organizations.

3 Clearing papers (e.g. Dr. Little’ sannua report).

4 Waching the Inte-State and Foreign Commerce
Committee of the House of Representatives.

) Making certain that no assurances of any kind relating
to the safety of smoking are given by any manufacturers
(e.g. in advertisements).

In addition, there are two other Committees of lawyers -- one
for dedling with Federd Trade Commission matters and a Litigation
Committee conssting of New Y ork Counsdls of the larger Companies -
- eg. Mr. Chandler Cook (R.J.R.) Mr. Coleman, Mr. Jacob and about
14 others.

The lawyers are thus the most powerful group in the smoking
and hedth stuation . . .

225. Thelengthy report continues with an indictment of the CTR and its research:

The Scientific Advisory Board of CTR continues to meet and
decide on gpplications for grants to carry out research on what
appeared to us to be projects of no more than remote relevance to
current problems. . . .

There was ether no interest in or indeed mention of CTR
research amongst the Companies or active criticism of varying degrees.
Although L & M have now joined CTR, this was solely in order to
present a united front, and L & M’s scientific Saff are as highly critica
of CTR'sresearch policy as ever.

While CTR is supposed to be relegated to a back room role,
the lawyers Policy Committee recently decided that Dr. Little should
act on behdf of the Indugry in deding with requests from the U.S.
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Dept. of Agriculture (Dr. Tso) for information about benzpyrene, etc., in
cigarette smoke.

226. Smilarly, the Tobacco Research Council representatives found lawyer-control of the
Tobacco Inditute:

Thereisaneed for avoice to speak on behdf of the industry on
al matters -- not merdy those of hedth -- and T.1. isthat voice, but its
activities are minima. The impression that we obtained is that T.I. is
largely a voice at the end of a telephone line from the lawyers, and
speaks only when as directed.

227. Moreover, as noted previoudy, CTR holds itsdf out, and has been held out by the
tobacco industry and the tobacco attorneys, as a research body sponsoring independent research. In
the words of Shook, Hardy & Bacon partner Bill Shinn, however, the TIRC, predecessor to the CTR,
was set up as an industry “shield,” and the CTR has acted as a “front” for the tobacco companies
litigation and public relaions gods.

228. A 1978 memorandum from Shook, Hardy & Bacon captures the intentiona
manipulation of the CTR:

After some further discussion, Janet [Brown of Chadbourne & Perke]
and Arnie Henson expressed American Tobacco Company’s view that
CTR must be maintained but needed new people. It must be more
politicdly oriented. They felt that CTR must look a what is happening
and what others are doing to see what questions can be raised, etc.
The gpproach must be steady, dow and conservative. They must find
skeptical scientists. . . . The saff a8 CTR aso needed to be more
tobacco oriented with a skeptica view.

229. The defendants lawyers became deeply involved in the screening, selection, funding,
supervison and ultimate disposition of research projects, channding sendtive research into “specid
projects’ and “specid accounts” An atorney of Jacob, Medinger & Finnegan is quoted in a 1981
internd tobacco industry document as saying:
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When we darted the CTR Specid Projects, the idea was that the
scientific director of CTR would review aproject. If heliked it, it wasa
CTR gpecid project. If he did not like it, then it became a lavyers
specia project.

230. Asto research which was progressing “satisfactorily” -- that is turning up no negetive
results -- the lawyer agents recommended it receive additiona funding. Research which was troubling,
gther initsdirection or in its results, was redirected or terminated.

231. The breadth of the involvement of the defendants' attorneys in the selection of research
projects to be funded, including those funded by and through CTR, is reflected in the excerpts from the
following letter written by Shinn:

The Research Liaison Committee has not had a meeting since July
1976. | have had discusson with individua members of the committee
about caling a meeting. It has been suggested that the views of the
companies with respect to the future activities of this committee should
first be explored through the Committee of Counsd. . . . We may want
to discuss research in a larger context, i.e, what are the industry’s
present needs? This, of course, involves consderation of the role of
ingtitutional type projects (tobacco, e.g., Harvard, and non-tobacco,
e.g., Washington University); the role of CTR; and the need for specific
areas of research with due regard for the politics of science, the
importance of developing witnesses and the need for a responsve
mechanism to meet unfounded claims made about tobacco.

232. In fact, a defendant’s lawyer chaired the Research Liaison Committee, a committee
comprised of representatives of mgor manufacturers “to study the research programs funded by our
industry, both through CTR and independent projects that are brought to us from time to time.” This
committee “directed its primary atention to the question of how industry research should be

recommended, decided upon, and supervised in order to accomplish the



objective of an efficient and coordinated program which would best serve the needs and objectives of
the industry.

233. The atorneys dso atended Committee of Counsd and the Ad Hoc Committee
mesetings. All of these committees worked to further the fraud.

234. In addition, the lawyer agents abused the attorney-client privilege and work product
protections in order to shield specia projects and specia accounts documents and cover-up the CTR
fraud from the public and federd government regulators. For example, in notes of a 1981 Committee of
Counsd meeting, transmitted by Shook, Hardy & Bacon, Jacob is quoted as stating:

With Spielberger, we were afraid of discovery for FTC and Aviado, we
wanted to protect it under the lawyers. We did not want it out in the

open.
235.  And another set of notes from this meeting Sates.

E.J. [Ed Jacob] Difference between CTR and Specia Four (lavyers
projects). Director of CTR reviews specid projects -- if project was
problem for CTR, use Specid Four. Also, if there are work-product
cams, need the lawvyers protection, eg., CTR's past director, Bill
Gardiner, didn't think much of Rowe' swork; Specid Four financed him
and he is now published, eg., motivationa research that was done
during the FTC investigation was done through Specid Four because of
possihbility that CTR would be subpoenaed. eg., Joe Janus current
study of cohort effect (those born in 1890-1910) isafull CTR project -
- Specid Four gave interim support.



V. CLAIMS FOR REL|EF

COUNT 1: UNJUST ENRICHMENT/RESTITUTION

236. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint and further aleges, upon information and belief, as follows:

237. Useof defendants tobacco products as intended causes and has caused disease.

238. Many of the State of Hawaii resdents who are or have been afflicted with tobacco-
related diseases rely or relied upon the State of Hawaii to provide their medica care, facilities and
sarvices, which reliance results in an extreme burden on the taxpayers and the financid resources of this
State. Taxpayers of the State of Hawaii have thus expended hundreds of millions of dallarsin caring for
their fellow resdents who have and are suffering from lung cancer, cardiovascular disease, emphysema,
chronic obstructive pulmonary disease and a variety of other cancers and diseases that are and were
caused by defendants' cigarettes.

239. The State of Hawaii is dso responsible for the costs of medica assistance for Medicaid
recipients and others pursuant to the state Medicaid plan and inter alia Chapters 346 and 346D of the
Hawali Revised Statutes.

240. While the State of Hawali and its various agencies and inditutions have been struggling
to pay for the public assstance, hedlth care costs, and other costs to the State caused by tobacco,
defendants continue to regp billions of dollarsin profits from the sde of their cigarettes.

241. Defendants have avoided regulations and have been and are able legdly to promote the
sde of cigarettes to the resdents of the State of Hawaii by continuing to misinform federd and State
authorities about the true carcinogenic, pathologic and addictive qudities of cigarettes.

242. Incontradiction to and in spite of the State of Hawaii statutory prohibition, H.R.S.
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§709-908, defendants have spent billions of dollars on targeted marketing programs designed to
encourage minors to purchase and use cigarettes. Many of these minorsrely, or later rely, on the State
of Hawaii to provide them with public assstance, hedth care, and other benefits and services.

243. In equity and fairness, it is defendants and their agents, aiders and abettors and co-
congpirators, not the taxpayers of the State of Hawaii, who should bear the costs of tobacco-related
diseeses. By avoiding their own duties to stand financidly respongble for the harm done by their
cigarettes, defendants have wrongfully forced the State of Hawali to perform such duties and to pay the
public assstance, hedth care costs, and other codts to the State of tobacco-related disease. As a
result, defendants have been unjustly enriched to the extent that taxpayers of the State of Hawaii have
had to pay these cogts.

244.  Asareault of defendants conduct, the State of Hawaii has suffered and will continue to

suffer subgtantia injuries and damages for which the State of Hawali is entitled to relief.

COUNT 2: EQUITABLE INDEMNITY

245. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint and further aleges, upon information and belief, as follows:

246. As a direct and proximate result of the breaches of duty and omissons of the
defendants as dleged above, the State of Hawaii has been obligated to pay and hasin fact paid millions
of dallarsin the past for the provison of necessary public assistance, hedlth care, and other benefits and
sarvices for certain of those aforementioned residents of the State of Hawaii injured by defendants

cigarettes.
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247. The State of Hawaii was legdly obligated to pay the aforementioned sums and did not
conduct itsdf in any wrongful manner in being so obligated to pay and in paying the aforementioned
ums.

248. Defendants have been unjustly enriched as areauilt.

249. Indl farness and justice and to prevent unjust enrichment, defendants should indemnify
the State of Hawaii for the provison of necessary public assstance, hedth care, and other benefits and
sarvices for those aforementioned resdents injured by defendants' cigarettes.

250. Asareault of defendants conduct, the State of Hawaii has suffered and will continue to

suffer subgtantia injuries and damages for which the State of Hawali is entitled to relief.

COUNT 3: COMMON LAW PUBLIC NUISANCE

251. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint and further aleges, upon information and belief, as follows:

252. Asadirect and proximate result of their wrongful conduct as dleged above, defendants
have intentionally and unreasonably interfered with the public’' s right to be free from unwarranted injury,
disease and sickness, and have caused damage to the public, the public safety and the generd wefare
of the resdents of the State of Hawaii, and thereby have wrongfully caused the State of Hawaii to
expend millions of dollarsin support of the public hedth and welfare by their actions which include:

a Exposure to secondhand or sidestream smoke and

b. Focusing hillions of dollars of advertisng which target youth and pander cigarettes to

children.



253. Asareault of defendants conduct, the State of Hawaii has suffered and will continue to

suffer subgtantia injuries and damages for which the State of Hawali is entitled to relief.

COUNT 4: INJUNCTIVE RELIEF

254. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint, and further aleges, upon information and belief, as follows:

255. The State of Hawaii will suffer irreparable injury as a direct and proximate result of the
wrongful conduct detalled in the foregoing dlegations in that the children of the State of Hawaii will sart
using cigarettes without adequate knowledge of these products harmful and addictive effects. Thus, the
children will become addicted to cigarettes and subsequently become ill and need to be treated for
tobacco-related illnesses and diseases. Many of these addicted children will become recipients of
public assstance, hedlth care, and other benefits and services provided by the State of Hawalii, thereby
causing the State of Hawaii to have to bear the massive costs of these illnesses and diseases.

256. There is no adequate remedy a law which will protect the State of Hawaii from this
irreparable injury.

257. Asareault of defendants conduct, the State of Hawaii has suffered and will continue to

suffer subgtantia injuries and damages for which the State of Hawali is entitled to relief.

COUNT 5: NEGLIGENCE

258. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this

complaint, and further dleges, upon information and belief, asfollows:
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259. Defendants were under a duty to exercise reasonable care in the research, manufacture,
digtribution, marketing and sale of cigarettes.

260. Defendants breached this duty by the conduct aleged in this complaint.

261. Asadirect and proximate cause of the negligence by defendants and their agents, aiders
and abettors and co-conspirators, federal regulators were unable to undertake appropriate regulatory
action and resdents of the State of Hawaii have suffered injuries in the form of addiction, cancer and
other illness and disease. Many of these resdents of Hawali are recipients of public assstance, hedth
care, and other benefits and services provided by the State of Hawaii. The State of Hawaii thus has
borne the massive costs of these illnesses and diseases by providing necessary public assstance, hedth
care, and other benefits and services for certain of those aforementioned residents of the State of
Hawaii injured by defendants' cigarettes.

262. Asaresult of this conduct of defendants and their agents, aiders and abettors and co-
conspirators, the State of Hawali has suffered and will continue to suffer substantia injuries and

damages for which the State of Hawali is entitled to relief.

COUNT 6: STRICT LIABILITY

263. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint, and further dleges, upon information and belief, asfollows.
264. At dl rdevant times, defendants manufactured, distributed, marketed and/or sold

cigarettes.



265. Defendants cigarettes were expected to and did reach the resdents of the State of
Hawaii without substantial change in condition from their manufacture, didribution, marketing and/or
sdle by defendants.

266. At the time of thaer manufacture, didribution, marketing and/or sde, defendants
cigarettes were in a condition that is unreasonably dangerous, because they were designed in a defective
manner. Defendants cigarettes were defective, because they, when used in the manner in which they
were intended to be used or for the purpose that it was reasonably foreseeable they may have been
used, caused addiction and/or cancer or other disease.

267. The addictive, carcinogenic and pathologic nature of defendants cigarettes was beyond
the reasonable expectations of the ordinary consumer who purchased them, with the ordinary common
knowledge to the community as to their characteristics. Additiondly and/or dternatively, the addictive,
carcinogenic and pathologic nature of defendants cigarettes was beyond the reasonabl e expectations of
the youthful and inexperienced ordinary consumer to whom they were illicitly marketed, supplied and/or
sold.

268. Therisk of danger in the design of the cigarettes manufactured, distributed, marketed
and/or sold by defendants outweigh any possible benefit.

269. Defendants have the ability to design, test, manufacture, market and/or sdll non-or-less-
addictive, non-or-less-carcinogenic and non-or-less-pathologic cigarettes.

270. Defendantsthus are liable for tobacco-rdaed injuries under Hawaii law.

271. Asadirect and proximate cause of defendants manufacture, supply and/or sde of their
defectively designed cigarettes, resdents of the State of Hawaii have suffered injuries in the form of

addiction, cancer and other illness and disease. Many of these resdents of the State of Hawaii are
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recipients of public assstance, hedth care, and other benefits and services provided by the State of
Hawaii. The State of Hawaii thus has borne the massve cogts of these illnesses and diseases by
providing necessary public assistance, hedth care, and other benefits and services for certain of those
aforementioned residents of the State of Hawaii injured by defendants' cigarettes.

272. Asareault of defendants conduct, the State of Hawaii has suffered and will continue to

suffer subgtantia injuries and damages for which the State of Hawaii is entitled to relief.

COUNT 7: FRAUDULENT MISREPRESENTATION AND OMISSION

273. The State of Hawaii redleges and incorporates herein the following dlegations of this
complaint, and further dleges, upon information and belief asfollows:

274. Deéfendants, through their own public pronouncements and communications as well as
through the public pronouncements and communications of their agents, aiders and abettors and co-
conspirators, made materid misrepresentations and omissions of fact, opinion, intention and/or law to
federa regulators and resdents of the State of Hawali regarding:

a The addictive, carcinogenic and pathologic qudities of cigarettes,

b. Their drategy and efforts to market cigarettes to minors,

C. Their manipulation of pharmacologicaly active nicotine in cigarettes,

d. The development, manufacture and sde of less hazardous cigarettes,

e The gtatus, purpose and activities of the Council for Tobacco Research;

f. The state of scientific knowledge about the hedth hazards of smoking; and

s} The control by tobacco industry’ s lawyer agents of the affairs of the tobacco industry.
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275. Defendants and their agents, aiders and abettors and co-conspirators knew that these
materid misrepresentations of fact, opinion, intention and/or law were fase when made to federd
regulators and residents of the State of Hawaii.

276. Defendants and their agents, aiders and abettors and co-conspirators intended that
federd regulators and resdents of the State of Hawaii rely upon these materia misrepresentations of
fact, opinion, intention and/or law, and resdents of the State of Hawali actudly did judtifiably rely upon
these material misrepresentations of fact, opinion, intention and/or law.

277. Indeed, defendants and their agents, aiders and abettors and co-conspirators made
these materid misrepresentations of fact, opinion, intention and/or law for the purposes of inducing the
resdents of the State of Hawali to purchase and smoke cigarettes and of inducing federd regulators
from taking appropriate regulatory action.

278. Additiondly, defendants and their agents, aiders and abettors and co-conspirators had
sole access to materid facts regarding the addictive, carcinogenic and pathologic qudities of cigarettes,
their srategy and efforts to market cigarettes to minors, their manipulation of pharmacologicdly active
nicotine in cigarettes, the development, manufacture and sale of less hazardous cigarettes, the datus,
purpose and activities of the Council for Tobacco Research, the state of scientific knowledge about the
hedlth hazards of smoking and the control by lawyer agents of the affairs of the tobacco industry. Ye,
defendants and their agents, aiders and abettors and co-conspirators affirmatively conceded these
materiad facts from federd regulators and resdents of the State of Hawaii.

279. These acts by defendants, their agents, aiders and abettors and co-conspirators

condtitute fraudulent misrepresentations and omissons.
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280. Asadirect and proximate cause of the fraudulent misrepresentations and omissions by
defendants and their agents, aiders and abettors and co-conspirators, federa regulators were unable to
undertake gppropriate regulatory action and resdents of the State of Hawaii have suffered injuriesin the
form of addiction, cancer and other iliness and disease. Many of these resdents of the State of Hawaii
are recipients of public assstance, hedlth care, and other benefits and services provided by the State of
Hawai. The State of Hawaii thus has borne the massive costs of these illnesses and diseases by

providing necessary public assstance, hedth



care, and other benefits and services for certain of those aforementioned residents of the State of
Hawaii injured by defendants' cigarettes.

281. Asaresult of this conduct of defendants and their agents, aiders and abettors and co-
conspirators, the State of Hawali has suffered and will continue to suffer substantia injuries and

damages for which the State of Hawaii is entitled to reief.

COUNT 8: NEGLIGENT MISREPRESENTATION AND OMISSION

282. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint, and further dleges, upon information and belief, asfollows.

283. Defendants and their agents, aiders and abettors and co-conspirators had a duty to
federal regulators and residents of the State of Hawaii to disclose their knowledge, and to be otherwise
truthful and accurate, regarding:

a The addictive, carcinogenic and pathologic qudities of cigarettes,

b. Their drategy and efforts to market cigarettes to minors,

C. Their manipulation of pharmacologicaly active nicotine in cigarettes,

d. The development, manufacture and sde of less hazardous cigarettes,

e The gtatus, purpose and activities of the Council for Tobacco Research;

f. The state of scientific knowledge about the hedth hazards of smoking; and

o] The control by the lawyer agents of the affairs of the tobacco industry.

284. Defendants and their agents, aiders and abettors and co-conspirators, prompted by
pecuniary concerns, breached this duty to federa regulators and resdents of the State of Hawali by

negligently making materid misrepresentations and omissions regarding these aforementioned matters.
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285. Defendants and their agents, aiders and abettors and co-conspirators knew or should
have known that federd regulators and resdents of the State of Hawaii would reasonably and judtifiably
rely upon these materid misrepresentations, and federd regulators and resdents of the State of Hawali
actudly did reasonably and judtifiably rely upon these materid misrepresentations.

286. Additiondly, defendants and their agents, aiders and abettors and co-conspirators had
sole access to materid facts regarding these aforementioned matters.  Yet, prompted by pecuniary
concern, defendants and their agents, aiders and abettors and co-congpirators negligently conceded
these materids facts from federd regulators and resdents of the State of Hawaii.

287. The acts of defendants and their agents, aiders and abettors and co-conspirators
congtitute negligent misrepresentations and omissons.

288. Asadirect and proximate cause of the negligent misrepresentations and omissons by
defendants and their agents, aiders and abettors and co-conspirators, federa regulators were unable to
undertake gppropriate regulatory action and resdents of the State of Hawai have suffered injuriesin the
form of addiction, cancer and other illness and disease. Many of these residents of the State of Hawalii
are recipients of public assstance, hedlth care, and other benefits and services provided by the State of
Hawaii. The State of Hawaii thus has borne the massve codsts of these illnesses and diseases by

providing necessary public assstance, hedlth care, and



other benefits and services for certain of those aforementioned residents of the State of Hawaii injured
by defendants cigarettes.
289. Asareault of defendants conduct, the State of Hawaii has suffered and will continue to

suffer substantia injuries and damages for which the State of Hawali is entitled to relief.

COUNT 9: VOLUNTARY ASSUMPTION OF A SPECIAL UNDERTAKING

290. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint, and further dleges, upon information and belief, asfollows.

291. Defendants voluntarily assumed the duty and responsbility to report honestly and
completey on dl research regarding smoking and hedth by and through the Frank Statement and other
public pronouncements.

292. Defendants not only breached their duty and responsibility to report on such research,
but dso intentiondly crested and perpetrated a fdse scientific “controversy” and Spurious,
unsubstantiated and irrdevant “doubt” about the hedlth dangers of smoking cigarettes and the addictive
qudities of nicatine.

293. Defendants, moreover, voluntarily assumed the duty and responsibility to refrain from
undertaking drategies and efforts to market cigarettes to minors by and through the Cigarette
Advertisng Code and other publicized programs and pronouncements.

294. Deéfendants not only breached their duty and responsbility to refran from such
drategies and efforts, but aso developed as a crucid component of its marketing strategy the systematic
and intentiond targeting of minors.

295. Defendants knew or should have known that the resdents of Hawai and federd
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regulators would rely on the tobacco industry’s public pronouncements regarding research and
marketing.

296. Defendants knew or should have known that such reliance would result in injury.

297. Asadirect and proximate cause of defendants negligent performance of their voluntary
undertakings, federa regulators were unable to undertake appropriate regulatory action and residents of
the State of Hawaii have suffered injuries in the form of addiction, cancer and other illness and disease.
Many of these resdents of the State of Hawaii are recipients of public assstance, hedth care, and other
benefits and services provided by the State of Hawali. The State of Hawaii thus has borne the massive
costs of these illnesses and diseases by providing necessary public assstance, hedth care, and other
benefits and services for certain of those aforementioned residents of the State of Hawali injured by
defendants cigarettes.

298. Asareault of defendants conduct, the State of Hawaii has suffered and will continue to

suffer subgtantia injuries and damages for which the State of Hawali is entitled to relief.

COUNT 10: DECEPTIVE ACTSOR PRACTICESIN VIOLATION OF THE
HAWAII ANTITRUST ACT AND HAWAII DECEPTIVE TRADE PRACTICES ACT

299. The State of Hawaii redleges and incorporates herein the foregoing alegations of this
complaint and further aleges, upon information and belief, as follows.

300. Defendants have in the course of their busness willfully engaged in conduct which
creeted alikdihood of confusion or misunderstanding or the capacity to midead or deceive.

301. By way of example and without limitation, defendants conduct which creates a

likelihood of confusion or misunderstanding or the capacity or tendency to midead or deceive includes:



a Defendants  fraudulent, mideading and deceptive statements and practices on issues
relating to youth targeting, including intentiona and/or knowing misrepresentation that the tobacco
industry does not target minors in the marketing of cigarettes and that the tobacco industry does not
want minors to smoke until they are of legd age when in fact they have intentiondly used a multi-billion
dollar advertisng campaign that targets youth for the use and sde of cigarettes,

b. Defendants  fraudulent, mideading and deceptive statements and practices on issues
relating to smoking and hedlth, including intentional and/or knowing misrepresentation thet there is no
causal connection between cigarette smoking and adverse hedth effects and that cigarette smoking is
not addictive;

C. Defendants fraudulent, mideading and deceptive statements and practices relaing to
defendants false promises to conduct and disclose objective research on the issue of cigarette smoking
and hedlth; and

d. Defendants fraudulent, mideading and deceptive conceament and misrepresentation of
information and documents relating to the issue of cigarette smoking and hedth and ther falure to
disclose this information and these documents.

302. Defendants have thus willfully engaged in deceptive trade practices in violation of

Chapters 480 and 481A of the Hawaii Revised Statutes.



303. Because of these violations, resdents of the State of Hawaii have started using, and
continue to use, cigarettes without adequate knowledge of these products harmful and addictive effects
and have subsequently become, or will become, ill and will need to be trested for tobacco-related
diseases. Many of these resdents are, or will become recipients of public assstance, hedth care, and
other benefits and services provided by the State of Hawaii. The State of Hawaii thus has borne, and
will continue to bear, the massive costs of these illnesses and diseases by providing necessary public
assistance, hedth care, and other benefits and services for certain of those aforementioned residents of
the State of Hawaii injured by defendants' cigarettes.

304. As adirect and proximate result of defendants conduct, the State of Hawaii has
suffered and will continue to suffer substantid injuries and damages for which the State of Hawaii is

entitled to relief.

COUNT 11: UNFAIRACTSOR PRACTICESIN
VIOLATION OF THE HAWAII ANTITRUST ACT

305. The State of Hawaii redleges and incorporates herein the foregoing alegations of this
complaint and further aleges, upon information and belief, as follows.

306. Defendants have engaged in unfair acts or practices in the conduct of design, testing,
manufacture, distribution, marketing and sale of cigarettes.

307. Asdetailed above, and without limitetion,

a Defendants have immordly, unethicaly, oppressvely or unscrupuloudy engeged in

fraudulent, mideading, deceptive and unfair acts and practices by their systematic and
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intentiond use of a multi-billion dollar advertisng campaign that targets youth for the use and sde of
cigarettes;

b. Defendants have immordly, unethicaly, oppressvely or unscrupuloudy engeged in
fraudulent, mideading, deceptive and unfair acts and practices by their suppresson of the development,
manufacture and sale of less hazardous cigarettes,

C. Defendants have immordly, unethicaly, oppressvely or unscrupuloudy engeged in
fraudulent, mideading, deceptive and unfar acts and practices by ther intentiond manipulation of
pharmacologicaly active nicotine and/or free-base nicotine in cigarettes,

d. Defendants have immordly, unethicaly, oppressvely or unscrupuloudy engeged in
fraudulent, mideading, deceptive and unfar acts and practices by ther intentiond creation and
perpetuation of a fase scientific “controversy” and spurious, unsubstantiated and irrdlevant “doubt”
about the hedth dangers of smoking cigarettes and the addictive qudities of nicotine;

e Defendants have immordly, unethicaly, oppressvely or unscrupuloudy engeged in
fraudulent, mideading, deceptive and unfair acts and practices by their illicit use of ther lawyer agents;

f. Defendants have immordly, unethicaly, oppressvely or unscrupuloudy engaged in
fraudulent, mideading, deceptive and unfair acts and practices by wrongfully holding themsdlves out asa
legitimate industry when in fact the tobacco industry is dedicated to the marketing and sdle of a deadly
product irrespective of the consequencesto its users; and

o] Defendants have immordly, unethicaly, oppressvely or unscrupuloudy engaged in
fraudulent, mideading, deceptive and unfair acts and practices on issues relaing to smoking and hedth,
and moreover, made intentional and/or knowing misrepresentation that there is no causal connection

between cigarette smoking and adverse hedth effects and that cigarette smoking is not addictive.
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308. Defendants have thus willfully engaged in unfair trade practices in violaion of Chapter
480 of the Hawaii Revised Statutes.

309. Because of these vidlaions, resdents of the State of Hawali have started using, and
continue to use, cigarettes without adequate knowledge of these products harmful and addictive effects
and have subsequently become, or will become, ill and will need to be treated for tobacco-related
diseases. Many of these resdents of the State of Hawaii are, or will become, recipients of public
assstance, hedth care, and other benefits and services provided by the State of Hawaii. The State of
Hawaii thus has borne, and will continue to bear, the massive costs of these illnesses and diseases by
providing necessary public assistance, hedth care, and other benefits and services for certain of those
aforementioned residents of the State of Hawaii injured by defendants' cigarettes.

310. As a direct and proximate result of defendants conduct, the State of Hawaii has
auffered and will continue to suffer substantid injuries and damages for which the State of Hawali is

entitled to relief.

COUNT 12: UNFAIR METHODS OF COMPETITION AND
UNLAWFUL COMBINATION IN RESTRAINT OF TRADE
IN VIOLATION OF THE HAWAII ANTITRUST ACT

311. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this

complaint, and further dleges, upon information and belief, asfollows:
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312. Defendants have engaged in unfair methods of competition in the conduct of design,
testing, manufacture, digtribution, marketing and sale of cigarettes for use in the Hawaii market.

313. Furthermore, defendants and their co-conspirators have, since a least the 1950's,
unlawfully combined to control and restrain the design, testing, manufacture, distribution, marketing and
sde of cigarettes in order to guarantee a market for their cigarettes, maintain a market price for ther
cigarettes, protect their enormous profits from their cigarettes and maintain their ability to shift the direct
and foreseeable hedlth care costs of smoking to the State of Hawaii and others.

314. These unfar methods of competition and this unlawvful combination include, without
limitation, the following methods:

a Controlling and restraining research on the harmful effects of smoking;

b. Contralling and restraining the disseminaion of information on the harmful effects of
smoking;

C. Controlling and restraining the design, testing, manufacture, distribution, marketing and
sde of less hazardous cigarettes,

d. Contralling and redraining the disclosure of information relating to the marketing of
cigarettesto minors; and

e Contralling and restraining the disclosure of informeation relating to the manipulation of
pharmacologicaly active nicotine and free-base nicotine in cigarettes.

315. These unfar methods of competition and this unlawful combination has resulted in
millions of persons beginning and continuing to smoke cigarettes, causng resdents of the State of
Hawaii to suffer injuries in the form of addiction, cancer and other illness and disease. Many of these

resdents of the State of Hawaii are recipients of public assistance, hedth care, and other benefits and
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sarvices provided by the State of Hawaii. The State of Hawalii thus has borne the massive costs of
these illnesses and diseases by providing necessary public assistance, health care, and other benefits and
sarvices for certain of those aforementioned residents of the State of Hawaii injured by defendants
cigarettes and unable to afford and otherwise obtain such necessary medica care, facilities and services.

316. The State of Hawai was within the target area of defendants unfar methods of
competition and unlawful combination.

317. Defendants have thus willfully engaged in unfair methods of competition and an unlawful
combination in restraint of trade in violation of Chapter 480 of the Hawaii Revised Statutes.

318. Asaresult of defendants violations, the State of Hawaii has suffered and will continue
to suffer subgtantid injuries and damages, direct and indirect, for which the State of Hawaii is entitled to

relief.

COUNT 13: CIVIL CONSPIRACY

319. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint, and further dleges upon information and belief, asfollows:
320. Defendants, knowingly, willingly and wantonly, combined and agreed with one another

for the purposes of accomplishing the unlawful ends complained of and/or for the
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purposes of unlawfully accomplishing the lavful ends. Moreover, defendants undertook overt acts in
furtherance of these purposes, including, without limitation:

a Desgning, testing, manufacturing, marketing, supplying and sdlling defective cigarettes;

b. Misrepresenting and omitting materia information regarding the addictive, carcinogenic
and pathologic qualities of cigarettes,

C. Migepresenting and omitting materid information and by conscioudy cresting
mideading and fase attractive impressions and imagery to atract and bait young users as part of the
tobacco industry’ s Srategy and efforts to market cigarettes to minors,

d. Misrepresenting and omitting materid information regarding the tobacco indudtry’s
manipulation of pharmacologicaly active nicotine and/or free-base nicotine in cigarettes,

e Migepresenting and omitting materid  information regarding the developmernt,
manufacture and sale of less hazardous cigarettes,

f. Misrepresenting and omitting materid information regarding the status, purpose and
activities of the Council for Tobacco Research;

s} Misrepresenting and omitting materid information regarding the date of scientific
knowledge about the hedth hazards of smoking;

h. Misrepresenting and omitting materiad information regarding the control by the lawyer
agents of the affairs of the tobacco industry;

I. Engaging in deceptive acts or practices in violaion of the Hawaii Antitrust Act and
Hawaii Deceptive Trade Practices Act;

J. Engaging in unfair acts or practicesin violation of the Hawaii Antitrust Act;

k. Engaging in unfair methods of competition in violation of the Hawaii Antitrust Act;
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l. Engaging in racketeering activitiesin violaion of H.R.S. Chapter 842; and

m. Engaging in false or mideading advertisng in violation of H.R.S. §708-871.

321. Asadirect and proximate cause of defendants civil conspiracy, federd regulators were
unable to undertake appropriate regulatory action and residents of the State of Hawaii have suffered
injuries in the form of addiction, cancer and other illness and disease. Many of these resdents of the
State of Hawaii are recipients of public assstance, hedlth care, and other benefits and services provided
by the State of Hawaii. The State of Hawaii thus has borne the massive costs of these illnesses and
diseases by providing necessary public assstance, hedth care, and other benefits and services for
certain of those aforementioned residents of the State of Hawalii injured by defendants' cigarettes.

322. Asareault of defendants conduct, the State of Hawaii has suffered and will continue to

suffer subgtantia injuries and damages for which the State of Hawali is entitled to rdief.

COUNT 14: AIDING AND ABETTING

323. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint, and further dleges, upon information and belief, asfollows.

324. Defendants, knowing at the time that their actions were part of the overdl illegd or
tortious undertakings complained of herein, knowingly and substantidly asssted one another in these
undertakings by:

a Desgning, testing, manufacturing, marketing, supplying and sdling defective cigarettes;

b. Misrepresenting and omitting materia information regarding the addictive, carcinogenic
and pathologic qualities of cigarettes,

C. Migepresenting and omitting materid information and by conscioudy credting
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mideading and fase attractive impressions and imagery to atract and bait young users as part of the
tobacco industry’ s Srategy and efforts to market cigarettes to minors,

d. Misrepresenting and omitting materid information regarding the tobacco industry’s
meanipulation of pharmacologicaly active nicotine in cigarettes,

e Migepresenting and omitting materid  information regarding the developmernt,
manufacture and sale of less hazardous cigarettes,

f. Misrepresenting and omitting materid information regarding the status, purpose and
activities of the Council for Tobacco Research;

s} Misrepresenting and omitting materid information regarding the date of scientific
knowledge about the hedth hazards of smoking;

h. Misrepresenting and omitting materid information regarding the control by tobacco
industry lawyers agents of the affairs of the tobacco industry;

I. Engaging in deceptive acts or practices in violaion of the Hawaii Antitrust Act and
Hawaii Deceptive Trade Practices Act;

J. Engaging in unfair acts or practicesin violation of the Hawaii Antitrust Act;

k. Engaging in unfair methods of competition in violation of the Hawaii Antitrust Act;

l. Engaging in racketeering activitiesin violation of H.R.S. Chapter 842; and

m. Engaging in false or mideading advertisng in violaion of H.R.S. §708-871.

325. Asadirect and proximate cause of defendants aiding and abetting one another, federd
regulators were unable to undertake appropriate regulatory action and residents of the State of Hawaii
have suffered injuries in the form of addiction, cancer and other illness and disesase. Many of these

resdents of the State of Hawaii are recipients of public assstance, hedth care, and other benefits and
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sarvices provided by the State of Hawali. The State of Hawali thus has borne the massive costs of
these illnesses and diseases by providing necessary public assstance, hedlth care, and other benefits and
sarvices for certain of those aforementioned residents of the State of Hawaii injured by defendants
cigarettes.

326. Asareault of defendants conduct, the State of Hawaii has suffered and will continue to

suffer subgtantia injuries and damages for which the State of Hawali is entitled to relief.

COUNT 15: MARKET SHARE LIABILITY

327. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint, and further dleges, upon information and belief, asfollows.

328. Defendants cigarette brands are subgtantially smilar and commercidly fungible.

329. The adverse hedth effects caused by defendants cigarette brands are essentidly

indistinguisheble.
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330. The passage of time and the lack of information of the cigarette brand(s) smoked in
many ingtances may make it impossible to identify defendant(s) responsible for the collective loss to the
State of Hawali caused by tobacco-related disease in their exact proportions.

331. Deéfendants, individudly and collectively, accounted for virtudly the entire production of
cigaettes a dl times rdevant to this action.

332.  As a reault, eech defendant is severdly lidble under market share ligbility for its

respective proportionate share of the cigarette market.

COUNT 16: ALTERNATIVE LIABILITY

333. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint, and further aleges, upon information and belief, asfollows:

334. Defendants cigarette brands are subgtantially smilar and commercidly fungible.

335. The adverse hedth effects caused by defendants cigarette brands are essentidly
indistinguisheble.

336. The passage of time and the lack of information of the cigarette brand(s) smoked in
many instances make it impossible to identify defendant(s) responsible for the collective lossto the State
of Hawaii caused by tobacco-related disease.

337. Defendants, individudly and collectively, accounted for virtualy the entire production of
cigaettes a dl times reevant to this action.

338. Asareault, each defendant isjointly and severdly lidble under dterndive ligbility.

COUNT 17: ENTERPRISE OR INDUSTRY-WIDE LIABILITY

109



339. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint, and further dleges, upon information and belief, asfollows.

340. Defendants, acting collectively, followed an industry course of action, developed
collectively by them, of refusing to acknowledge, disseminate or advise the public, including the State of
Hawaii and the resdents of the State of Hawaii of the hedth hazards of cigarettes, including, without
limitation, the addictive carcinogenic and pathologic qudities of cigarettes.

341. Defendants had a joint awareness of the hedth hazards of cigarettes and had the
capacity, jointly and individudly, to reduce, minimize or affect these hedth hazards, but chose instead,
for economic gain, to suppress, manipulate and misrepresent research and information concerning the
hedlth hazards of cigarettes.

342. The cigarettes sold in Hawaii are manufactured by a small number of defendants who
comprise the industry. The defendants had a joint capacity to reduce the risks of the products and the
disease and death caused by their cigarette products and each of them failed to take steps to reduce the
risks at a substantialy concurrent time by purporting to delegate their respongibility to defendant Council
for Tobacco Research.

343. Asareault, each defendant is jointly and severdly liable under enterprise or industry-

wide ligbility.

COUNT 18: VIOLATIONS OF H.R.S. §842-2

344. The State of Hawaii redleges and incorporates herein the foregoing dlegations of this
complaint, and further dleges, upon information and belief, asfollows:

345. At dl rdevant times, defendants and their co-conspirators have participated in and/or
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condtituted an “enterprisg’ within the meaning of H.R.S. 8842-1. The enterprise iS an ongoing
organization whose condituent eements function as a continuing unit to maximize the sde and use of
tobacco products.

346. Defendants and their co-conspirators, as “persons’ within the meaning of H.R.S.
Section 842-1, and as persons employed by and/or associated with said enterprise, conducted and
participated in the conduct of the affairs of the enterprise through racketeering activity in violaion of
H.R.S. §842-2(3).

347. Defendants and their co-conspirators, as demonstrated by the conduct detailed in
paragraphs 34 through 235 of this complaint, have repeatedly and continually employed widdy
dangerous means in a manner which recklesdy place resdents of the State of Hawai who smoke
cigarettes and resdents of the State of Hawali exposed to cigarette smoke in danger of death or serious
bodily injury. Defendants acts are chargesble as a violation of HR.S. §707-713 for reckless
endangering in the first degree, and are therefore “racketeering activities” within the meaning of HR.S.
Section 842-1.

348. Asareault of their repeated and continuing violations of H.R.S. 8842-2(3), defendants
and their co-conspirators have amassed profits in the billions of dollars while costing the State of Hawali
and its taxpayers hundreds of millions of dollars.

349. Asadirect and proximate cause of defendants repeated and continuing violations of
H.R.S. §8842-2(3), federal regulators were unable to undertake appropriate regulatory action and
resdents of the State of Hawaii have suffered injuries in the form of addiction, cancer and other illness
and disease. Many of these resdents of the State of Hawali are recipients of public assstance, hedth

care, and other benefits and services provided by the State of Hawaii. The State of Hawaii thus has
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borne the massive costs of these illnesses and diseases by providing necessary public assstance, hedth
care, and other benefits and services for certain of those aforementioned residents of the State of
Hawaii injured by defendants’ cigarettes.

350. The State of Hawaii has therefore been injured in its property as defined in H.R.S.
Section 842-8.

351. The State of Hawai by its Attorney Generd will seek dl civil remedies avallable to it as
authorized by H.R.S. 8842-8, including but not limited to: (a) the entry of such appropriate orders
necessary to prevent and restrain defendants and their co-conspirators repested and continuing
violations of H.R.S. 8842-2(3), including targeting advertisement to minors, (b) an award of damages
equal to the amount of monies expended and to be expended by the State of Hawaii in the provision of
public assstance, hedth care, and other benefits and services for tobacco-related disease and illnesses,
(¢) anaward of cogts of suit and an award of attorneys fees, and (d) an award requiring defendants to
diveg their ill-gotten gains, and

(e) an award requiring defendants to disgorge their profits from cigarette sdes in the State of Hawaii.

COUNT 19: FALSE ADVERTISING;
VIOLATION OF H.R.S. §708-871 AND 8§603-23.5

352. The State of Hawaii redleges and incorporates herein the foregoing alegations of this
complaint, and further adleges, upon information and belief, asfollows:
353. The series of fdse advertissments and misrepresentations to the public conditute a

violation of H.R.S. §708-871 and the plaintiff Attorney Generd has standing to enjoin said
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fdse and mideading advertisements and misrepresentations and recover damages therefrom pursuant to
H.R.S. 8§603-23.5.

354. The defendants caused to be published numerous fase, deceptive and mideading
advertisements in magazines and newspapers that were circulated and sold in Hawaii, including, but not
limited to,

@ An advertisement entitled , “Just what the Doctor ordered” on January 11, 1954, in the
Honolulu Advertiser;

(b) A Chestefidd advertisement on January 15, 1954 in the Honolulu Advertiser gating:
“The doctor’s examination shows . . . no adverse effects to the nose, throat and sinuses from smoking
Chesterfidd”; and

(© In the PARADE section of the Sunday Advertiser-Star Bulletin on July 15, 1979, an
advertisement entitled “A word to smokers (about people who build wals)”; in the PARADE section of
the Sunday Advertiser-Star Bulletin an advertisement entitled “A word to non-smokers (about working
together)”; on February 11, 1979, in the Honolulu Advertiser an advertisement entitled “A word to
smokers (about non-smokers and anti-smokers)”, and numerous advertisements in national magazines
such as Time, Life, Sports Illugtrated, Rolling Stone, and others. These fase, mideading and deceptive
advertisements were part of the decade-long conspiracy by the tobacco companies and their trade
asociations and their lawyer-agents to midead the public and resdents of the State of Hawaii on the
dangers of smoking cigarettes, suppress awareness of said dangers, conced the dangers of smoking,
target minors to begin and continue smoking to assure a continuing market for their product, and distort

and suppress information on smoking and hedlth.
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VI. REQUESTS FOR RELIEF

WHEREFORE, the State of Hawali requests that this Court issue an order and judgment as
follows

a Ordering defendants to provide restitution and repay the State of Hawaii for the sums
the State of Hawaii has expended, and will in the future expend, on account of defendants wrongful
conduct;

b. Ordering defendants to pay damages to the State of Hawali for the sums the State of
Hawaii has expended, and will in the future expend, on account of defendants wrongful conduct;

C. Ordering defendants to disclose, disseminate and publish dl research and studies
previoudy conducted directly and indirectly by themsdves and their respective agents, afiliates,
sarvants, officers, directors, employees and al persons acting in concert with them that relate to the
issue of smoking and hedth;

d. Ordering defendants to disclose dl documents referring or reating to tobacco and
hedith;

e Ordering defendants to fund a corrective public education campaign relating to the issue
of smoking and hedth to be administered and controlled by the State of Hawaii or such other third-
party as the Court may deem appropriate;

f. Ordering defendants to take dl reasonable and necessary affirmative and effective steps
to diminate dl advertiang that targets or attracts children and youth and prevent the distribution and sde
of cigarettesto minorsin the State of Hawaii;

o] Ordering defendants to cease dl marketing, supply and sales practices that encourage

minors to begin or continue to use cigarettes,
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h. Ordering defendants to fund clinical smoking cessation programs in the State of Hawaii;

I. Ordering defendants to dissolve the Council for Tobacco Research and the Tobacco
Indtitute;

B Ordering defendants to disclose publicly the nicotine ddivery leves of each of their
respective products based upon scientific standards as determined appropriate by the State of Hawaii
or such other third-party as the Court may deem appropriate;

K. Ordering defendants to disclose publicly the specific ingredients of each of thar
respective products,

l. Declaring that defendants have engaged in deceptive acts or practices in violation of the
Hawaii Antitrust Act and the Hawaii Deceptive Trade Practices Act;

m. Declaring that defendants have engaged in unfair acts or practices in violation of the
Hawaii Antitrust Act;

n. Dedaing that defendants have engaged in unfar methods of competition and an
unlawful combination in restraint of trade in violation of the Hawaii Antitrust Act;

0. Enjoining defendants, their respective agents, servants, officers, directors, employees
and dl others acting in concert with them, directly or indirectly, from engaging in deceptive acts or
prectices, unfair acts or practices and unfair methods of competition and unlawful combination in

redraint of trade in violation of the laws of the State of Hawaii;
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p. Awarding treble damages and compensation to the State of Hawaii for past and future
tobacco-related hedlth care expenditures caused by defendants deceptive acts or practices, unfair acts
or practices and unfair methods of competition and unlawful combination in restraint of trade in violation
of thelaws of the State of Hawaii;

Q. Awarding to the State of Hawai costs of investigation, cods of this action and
reasonable attorneys fees,

r. Awarding punitive damages to the State of Hawali;

S. Ordering defendants to disgorge to the State of Hawaii dl profits from sdes of
cigarettesin the State of Hawaii;

t. Ordering defendants to divest themsdves from their ill-gotten gains, and

u. Granting such other and further relief as this Court deems just and proper to which the
State of Hawaii may be entitled.

DATED: Honolulu, Hawaii, February , 1997.

MARGERY S. BRONSTER
CHARLESF. FELL

GARY O. GALIHER
RONALD L. MOTLEY
Attorneys for Plantiff
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IN THE CIRCUIT COURT OF THE HIRST CIRCUIT

STATE OF HAWAII

STATE OF HAWAII, BY MARGERY S
BRONSTER, ATTORNEY GENERAL,

Haintiff,
VS

BROWN & WILLIAMSON TOBACCO
CORPORATION as successor by merger to
THE AMERICAN TOBACCO COMPANY;
AMERICAN BRANDSINC.; BROWN &
WILLIAMSON TOBACCO
CORPORATION; BRITISH AMERICAN
TOBACCO COMPANY LTD.; BRITISH-
AMERICAN HOLDINGSLTD.; BA.T.
INDUSTRIES, PLC; BATUS HOLDINGS
INC.; PHILIP MORRIS INCORPORATED
(PHILIPMORRISU.SA)); PHILIP
MORRIS COMPANIESINC.; R.J.
REYNOLDS TOBACCO COMPANY; RIR
NABISCO INC,; LIGGETT & MYERS
INC.; THE BROOKE GROUP LIMITED;
LIGGETT GROUPINC.; LORILLARD
INCORPORATED; LORILLARD
TOBACCO COMPANY; LOEWS
CORPORATION; UNITED STATES
TOBACCO COMPANY; UST INC.; THE
COUNCIL FOR TOBACCO RESEARCH-
U.S.A. INC. (successor in interest to the
TOBACCO INDUSTRY RESEARCH
COMMITTEE); TOBACCO INSTITUTE
INC.; HILL & KNOWLTON INC,;
HAWAIIAN ISLESDISTRIBUTORSLTD,;
and JOHN DOE ENTITIES*“A” through “Z”,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CIVIL NO. 97-0441-01
(Other Civil Action)

DEMAND FOR TRIAL BY JURY






DEMAND FOR TRIAL BY JURY

Fantiff above-named hereby demandstrid by jury asto each and every cause of action herein
and pursuant to Rule 38(b) of the Hawaii Rules of Civil Procedure.

DATED: Honolulu, Hawalii, February , 1997.

MARGERY S. BRONSTER
CHARLESF. FELL

GARY O. GALIHER
RONALD L. MOTLEY
Attorneys for Plantiff



IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

STATE OF HAWAII, BY MARGERY S.
BRONSTER, ATTORNEY GENERAL,

CIVIL NO. 97-0441-01
(Other Civil Action)

Plantiff, SUMMONS

VS

)

)

)

)

)

)

)
BROWN & WILLIAMSON TOBACCO )
CORPORATION as successor by mergerto )
THE AMERICAN TOBACCO COMPANY; )
AMERICAN BRANDSINC.; BROWN & )
WILLIAMSON TOBACCO )
CORPORATION; BRITISH AMERICAN )
TOBACCO COMPANY LTD.; BRITISH- )
AMERICAN HOLDINGSLTD.; B.A.T. )
INDUSTRIES, PLC; BATUSHOLDINGS )
INC.; PHILIPMORRISINCORPORATED )
(PHILIPMORRISU.SA.); PHILIP )
MORRIS COMPANIESINC,; R.J. )
REYNOLDS TOBACCO COMPANY; RIR )
NABISCO INC.; LIGGETT & MYERS )
INC.; THE BROOKE GROUP LIMITED; )
LIGGETT GROUPINC.; LORILLARD )
INCORPORATED; LORILLARD )
TOBACCO COMPANY ; LOEWS )
CORPORATION; UNITED STATES )
TOBACCO COMPANY; UST INC.; THE )
COUNCIL FOR TOBACCO RESEARCH- )
U.SA. INC. (successor in interest to the )
TOBACCO INDUSTRY RESEARCH )
COMMITTEE); TOBACCOINSTITUTE )
INC.; HILL & KNOWLTON INC; )
HAWAIIAN ISLESDISTRIBUTORSLTD.; )
and JOHN DOE ENTITIES“A” through“Z”, )
)

)

)

Defendants.






SUMMONS

STATE OF HAWAII
To the above-named Defendants:

Y ou are hereby summoned and required to serve upon GARY O. GALIHER, Paintiff's
attorney, whose addressis 610 Ward Avenue, Suite 200, Honolulu, Hawaii 96814, an answer to the
Firs¢ Amended Complaint which is herewith served upon you, within twenty (20) days after service of
this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be
taken againg you for the relief demanded in the First Amended Complaint.

This summons shall not be persondly ddivered between 10:00 p.m. and 6:00 am. on premises
not open to the genera public, unless ajudge of the above-entitled court permits, in writing on this
summons, persona delivery during those hours.

A failure to obey this summons may result in an entry of default and default judgment againgt the
disobeying person or party.

DATED: Honolulu, Hawaii,

CLERK OF THE ABOVE-ENTITLED COURT



