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Thursday, April 9, 1998

[10:12am.]

THE CLERK: Docket No. 95-7378, Commonwesdlth
of Massachusetts versus Philip Morris, Inc., et al.

Honorable Martha Sosman presiding.

Would counsel please rise and identify
themselves for the record, please.

MR. GRIFFIN: Good morning, your Honor.
Thomas Griffin for Philip Morris and liason counsel for
the defendants.

MS. SMITH: BarbaraHealy Smith for Philip
Morris.

MR. BUTTERS: Thomas Buttersfor Dr. Cady.

MR. SOBOL: Thomas Sobol, special assistant
attorney general.

MR. WEBER: George Weber, assistant attorney
general.

MR. MOTLEY: Ron Motley, specia assistant
attorney general.

THE COURT: | got the agenda just yesterday,

but | think we're ready to proceed; and the first was



24 the issue of the deposition of Dr. Cady.
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I've looked at the -- at the parties' papers.
Let me just ask the counsel representing the doctor and
the Commonwealth what iswrong with the limitations
that the defendants have now offered and reasons?
MR. BUTTERS: Your Honor, it'sour position,
on behalf of Dr. Cady, that he should not have his
deposition taken at all. If you look at the original
subpoena, it's clear that the intent of the defendants
in this case was to take his expert deposition and to
harass him as much as possible.

Dr. Cady, asyou know from the pleadings, is
apracticing surgeon. His specialty is breast cancer;
he's a surgeon who works every day down in Rhode
Island. And thiswould be extremely burdensome to him,
to make him come and sit through two days of
depositionswhereit'sclear, | think, certainly, from
the pleading that has been filed in response to the
motions to quash, that the defendants have virtualy
every piece of information that they want.

Aslimited as | understand the request, they
are now simply wanting to inquire and-- of Dr. Cady as
to what information he disseminated to legislators, or

to the Commonwealth; and, again, | know nothing about
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there have been numerous document requests back and
forth in which they have obtained all that information.
Infact, it's clear the defense knows alot more about

Dr. Cady than | do.

THE COURT: Mr. Weber.

MR. WEBER: Y our Honor, the Commonwealth
finds this deposition very troubling and totally
unnecessary. Infact, we've beeninformed that a
series of similar depositions of the American Cancer

Society, American Lung Association, and American Heart
Association are planned by the defendants, and as your
Honor'swell aware, all of these charitable
institutions and Dr. Cady are engaged in work that is
extremely important work, and they should not be
dragged into this proceeding unlessit is necessary;
and in our view, the public interest requires no less
than precluding them, unless the defendants are able to
demonstrate some need for their depositions.

What particularly istroubling isthat Dr.
Cady's deposition will add nothing to the defendants’
case. Itwill add nothing; it istotally cumulative,
totally redundant. Itistotally redundent of the

information the defendants did receive and obtained



24 from the government's own empl oyees.
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The defendants claim that they need Dr.
Cady's deposition because, first, it will enable them
to discover information about what the Commonwealth
knew about smoking and health, and, secondly, what
types of information were available to the public about
smoking and health.
But what they failed to point out to your
Honor isthat the defendants have schedul ed depositions
of four former commissioners of public health of the
Commonwealth. Those are individuals that held that
position dating back to 1980, and, certainly, those
individuals can provide information about what the
Commonwealth knew about smoking and health, and what
kind of information was available to the public about
smoking and health.
At aminimum, it seemsto me, your Honor,
that the deposition of Dr. Cady should not be permitted
to go forward until the defendants have demonstrated to
you that those depositions of the commissioners of
public health don't provide the very information that
they need. 'Y our Honor, the Commonwealth understands
and appreciates very well that liberal discovery is

fundamental, but | think we do no credit to our legal



24 system by dragging into these proceedings private
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citizenswho are engaged in very critical work in the
community; and, therefore, we ask that you issue a
protective order in this case.

MS. SMITH: Y our Honor, the crux of the
Commonwealth's caseis about information. The majority
of the allegationstalk about information that was
suppressed, concealed, distorted by the defendants. It
is of central importance to the defendants' devel opment
of their defenses that they be allowed to inquireinto

what information was out there. Not only what the
Commonwealth had and disseminated through its public
health employees, as Mr. Weber referred to, but what
other information, what -- from other sources was being
disseminated.

Dr. Cady hasfor years been at the forefront
of an educational effort. He has not always had the
same view as the Commonwealth's public health
officials, and, indeed, has often been bringing in
information to the Commonwealth and urging legislators
and public health officials to take more steps on
issues of smoking and health and tobacco regulation,
urging passage of measures.

He's been affiliated, indeed, with



24 organizations that have instituted, both through the
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legislature and through the courts, measures to
increase the prohibitions on smoking. He has made
proposals to the legislature, to the public, to the
medical community about ways to address issues of
smoking and health, and, indeed, from timeto time, the
Commonwealth itself has-- after Dr. Cady hastestified
to alegislative committee, which testimony is not
publicly available -- the Commonwealth itself has then
disseminated a press rel ease quoting Dr. Cady.

THE COURT: Let meask youthis. | seeno
problem with the defendants' assertion that the
subject -- this subject matter isrelevant. It
certainly ishighly relevant. No problem with that.

But in trying to be efficient of the parties
time and this private individua's time, how much of
thisdo you still need to uncover? | mean, it's-- |
have some difficulty seeing why it will take two days
of this man'stime to ask him thingsthat aren't just
redundant of what you already know. | mean, | can
understand some amount of time. There are going to be
some gaps and some clarifications, or some more
detailed information from him, perhaps, about, you

know, who -- who the audience was at a particular event
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

10

details need to befilled in potentially; but it-- |
do get the impression that you already know an awful
lot, indeed, about what this man has done.

Do you really have two days' worth of
questions?

MS. SMITH: | don't know that, your Honor.
We have two optionswhen we're noticing substantive
depositions, aClass| and Class 1. We noticed this
asaClassll, in part because of the sheer number of
yearsthat Dr. Cady has been on the forefront of this
issue and his educational effort.

Wenow have hisCV. That clearly answersa
lot of what might be preliminary background questions
that will not need to be asked. Isit going to take 12
hours? | doubt it. Might it take morethan six?
Possibly. Clearly, we could talk about those kinds of
limitations in discussion about narrowing this.

THE COURT: Wéll, it seemsto methereare
two subjectsthat are at issue. Oneiswhat did the

Commonwealth know. | must say, | tend to agree with

Mr. Weber. Asking Dr. Cady what the Commonwealth knew

is sort of aroundabout way todoit. The

Commonwealth, | don't understand their -- harking back
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not taking the position, "Oh, we didn't know about
this," or "Wewere misled in terms of the
Commonwealth's own officials."

And while thereis some relevance to what the
Commonwealth knew and what the Commonwealth did, it's
not itself -- doesn't look to melikeit'sterribly
disputed, and | question the need for much from Dr.

Cady on that subject.
His efforts directed toward the general

public strike me as amore, uh, more critical and

perhaps also more -- more hotly disputed issue in the
case, and | can see some time on the things that his--

his efforts that were directed towards the general

public, that would not be something the Commonwealth's
witnesses would be able to talk about knowledgeably, or
provide you with reliable information.

But do we need to really go into what the
Commonwealth knew by deposing Dr. Cady as opposed to
the other Commonwealth witnesses?

MS. SMITH: It's something in-between that,
your Honor. Clearly, if we are going to depose former
commissioners of the Department of Public Health, that

isthe obvious source for what the highest public



24 health officers were aware of.
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In Dr. Cady's case, he was often advocating
steps the Commonweal th could take to reduce incidents
of smoking, to discourage smoking, to educate the
populace about smoking, that the Commonwealth may not
aways have acted on. To the extent that we don't know
everything he shared with them, urged with them,
educated them about, that is of -- that isrelevant to
issues of causation. Itisrelevant toissues of the
extent to which information got out there.
In some cases, the Commonwealth may have
acted on that information and disseminated it and other
casesit may not have. Dr. Cady's efforts have been
multi-pronged. We're not intending to ask him what the
Commonwealth knew so much as what views Dr. Cady
disseminated and to whom. And the Commonwealth may
have been the recipient of some of that information.
THE COURT: Isthereany problemin
postponing his deposition until after some of these
others have been taken? That would seem to focusthe
areaof inquiry. If the public health officials
acknowledge, "Oh, yes, Dr. Cady was constantly on our
casetelling usto do this, that and the other thing,"

you really need to ask Dr. Cady about the same thing.
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would like histestimony first to enable usto be able
to focus some of the questionsto the former
commissioners of the Department of Public Health. |
understand your concern about the length of this. |
think we have identified away to narrow thisvery
reasonably.

THE COURT: | am concerned about the length,
and | also have a nagging concern in me about the
potential for harassment of one's enemies. And when

those enemies are not themselvesinvolved directly in
this sense, in thislitigation, | do want to proceed
with some caution here.

| see that there isrelevant and important
subject matter on which Dr. Cady would, indeed, be
potentially a unique witness, an important witness, and

| would certainly allow discovery here. But | am leary

of opening the door to badgering someone who has been a

classic foe of one side or the other. It hasthe
potential for abuse and friction and difficulty that |
would like to minimize.

And it does seem to me that ascertaining what
it isthe Commonwealth is actually going to dispute

about what it knew, what it wastold, what it was
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these noncombatants, | think there is some merit to
that approach.

| think it will end up with the deposition of
Dr. Cady; | do not seethis as precluding the
deposition of Dr. Cady. But | think that the -- the

scope what he needs to be asked could probably be

reduced and refined considerably if his deposition were

taken alittle bit later. I'm not sure you're going to

find the Commonweal th's witnesses disputing this stuff
about what they knew, and what various recommendations

were made to them about more agressive programs that

they could launch, or more agressive legislation that
would be passed. | would be surprised if they are
really denying that. Maybethey will. Obviously, if
they do, then questions to Dr. Cady will be necessary
and appropriate.

But | really -- again, discovery, the
discovery scheduleistight. You havealot to do,
need to prioritize things, and it seemsto-- tome
deposing witnesses on subjects that ook to me like
much of it isnot really going to be disputedisa
strange way to proceed.

MS. SMITH: If | may, your Honor, | think
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from Dr. Cady to whom he spoke and when and what kind
of audience and over what period of time. The
discovery -- remaining discovery period is very short.
We have scheduled depositions of former commissioners
whose -- who have very narrow windows of availability.
THE COURT: All right. | understand.
MS. SMITH: And requested that those be later
in the discovery period so that we would have learned,
through other discovery efforts at the beginning of the
discovery period, the best and most appropriate area of
inquiriesfor those -- inquiry for those people. Those
depositions are scheduled in the -- | think the second
and third week of May. They arelatein the period.
Thisis-- Massachusetts has awealth of
antismoking activists, health -- medical health
professionals who have been vocal about this.
Defendants are not attempting to take on this army of
people, but, instead, have looked very carefully at
those who are uniquely situated because of their
position in educational efforts, in collaboration with
the Commonwealth, in their individual effortsthat may
overlap, may be at odds with; all of that is part of

the picture of mix of information. Not all of that can
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employees.

THE COURT: | would anticipate compl etion of
the discovery of the Commonwealth'switnesses. Itis
not going to eliminate the need for Dr. Cady's
deposition, not envision grand order wholesale
protective order; but seemsto meif the deposition was
after those others, there is substantial likelihood
that the inquiry of Dr. Cady could then be more
focused, and we could eliminate any unnecessary

expenditure of histime, and reduce, | mean, potential
that isthere for harassment or badgering.

Now, obviously, to the extent that | or the
Commonwealth are sort of forcibly restructuringthe
timing of depositions that -- and scheduling problems
areinvolved inthat, that is certainly in my mind a
good basisfor taking, if need be, Dr. Cady's
deposition after the cut-off time, both to stageit so
it follows Commonweal th witnesses, to accommodate Dr.
Cady's schedul e as best as can be. 1'm not going to,
you know, have the -- the end-of-May deadline as
rigidly imposed for these kind of scheduling problems.
| would be less concerned about that in the case of a

third-party witness who is-- who -- and trying to
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would not view that as a problem.
But | -- | think it would be appropriate to
do the discovery from the main players, and then make a
better assessment of exactly what subject areas you do
still need from Dr. Cady. | anticipate there are
certainly going to be some; | don't have a problem with
that. But | think it could be made narrower and far
more efficient. First, nail down what of thisisthe
Commonwealth disputing. Thereis no need to do
discovery on things that are undisputed. The mere fact
they are relevant doesn't totally end the inquiry. If
it isn't disputed, how much time are we really going to
spend on it?
Again, you know, these former commissioners,
if they acknowledge what they knew, what
recommendations they were getting from Dr. Cady, or
from people like Dr. Cady, or organizations like some
of hisorganizations, and you're satisfied that the
Commonwealth itself, asit were, owned up to all that
you would expect to uncover, then you don't need to go
get it from al these other people. The extent the
Commonwealth doesn't acknowledgeit, or owned up toit,

or disputesit, or minimizesit, and you want to
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that can be avery focused inquiry, and | will
certainly allow it to go forward. | doview it as
relevant; it ishighly relevant to this case.
MS. SMITH: Y our Honor, to the extent there
may be documents that speak to this, are you suggesting
that we would wait to proceed on those until after
the --
THE COURT: No. Itwould-- | gather from
this, reading between the lines, that Dr. Cady's own
documents about theseis now arelatively limited
number, because alot of things got destroyed over the
years of hisvarious moves and things. We are talking
about asmall volume.
Any problem having those turned over
promptly? | don't think there would be.
MR. BUTTERS:. No, your Honor.
THE COURT: All right.
Those should be produced forthwith. No
reason why the defendants shouldn't have those prior to
the Commonwealth depositions.
So you would have that, do the depositions of
the Commonwealth witnesses, and then have Dr. Cady's

deposition go forward; that would seem appropriate to



24 me. And should be understood that his deposition does
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not include any inquiry about the basis of his
opinions, the reasons for them, his underlying
research, or any of those things that would be expert
testimony. But that seemsto be acknowledged by the
defendant. Y ou are not going after that stuff?

MS. SMITH: Yes, your Honor; that'sright.

THE COURT: All right.

| think those limitations and adjustment to

the timing, I'll allow the deposition to go forward.

Yes.

MR. BUTTERS: Y our Honor, if | may, | would
also ask at thistime, in light of what the Court said,
the Court make an order that Dr. Cady's deposition be
limited to one day.

THE COURT: I'm not going to set atimelimit
today. If that isstill a problem after this other
discovery, let me know about it. | see everybody once
amonth. Let's at least -- and we'll review it then.
| don't-- | don't intend to set atime limit today.

It remains to be seen, | think, how much material does
need to be goneinto with Dr. Cady, and if need be I'll
hear you on that.

Yes, Mr. Weber.



24 MR. WEBER: Y our Honor, clarification. Is



the possibility still open with your Honor that we

could come back to you and argue this deposition is not
needed? The Commonwealth feels strongly, your Honor,
that this deposition has abad feel to it, that there

are innumerable sources of information even about what

the public knew about smoking and health, the Surgeon
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General's report, public service announcement, it's

endless, your Honor. Thereisabad feel to the
deposition, and we would like, after the deposition of
public officials, at least have opportunity to come
back to you and explain to you what isin the record
and ask for --

THE COURT: | am very concerned, as| say,
about potential harassment of people who have been
public foes of the other side. | am concerned about
that.

Butitisavery germaneissuein the case.

It's one way of defending the case. It's a so-what
defense: So what if we suppress the stuff. Sowhat if
we lied about it even. Sowhat if we did this, nobody
believed us. They all knew it anyway because of the
efforts of peoplelike Dr. Cady, and in that sense it

is--itishighly relevant. There may well be,



24 indeed, ways of getting much of it from the documentary
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material, or from other -- other witnesses, but -- but
| don't think -- I don't think that that makes Dr. Cady
totally off limits. See, if he'sthe one out there
giving the speeches, he'sthe only onereally that can
say, and it isthe most efficient thing to do is ask
him, "Where did you give these talks? Who was the
audience? How big wasit," anything that he recalls
about it.
The written stuff. | think the written
record will speak for itself. There are press
releases, his published works, and that sort of thing,
| would feel isunnecessary to really gointo. It's
not -- at least not in any detail.
| get the impression he was doing more than
that. He was out talking with people, and that is not
aways going to be captured by awritten record or a
published article, and there may be some important
thingsthere. | will -- 1 do not, as| say, | do not
envision granting of awholesale protective order to

block hisdeposition initsentirety. The parties

cannot come to some understanding based on the general

principles we have discussed here about what the limits

are, | will certainly hear you again at alater stage
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limits, but | think the -- | have explained my view
what is at stake in this deposition in away | hope the
parties could work out the details amongst themselves
at alater stage.
Again, if it isnecessary to do this
particular deposition beyond the deadline because of
the scheduling of the other witnesses I'm requiring go
first, or the doctor's own busy schedule, that is
something that | would certainly view as areasonable
request that his deposition, if need be, be done after
the deadline. All right.
MR. WEBER: Thank you, your Honor.
THE COURT: Now, the next item wasthe -- the
documents crime-fraud exception.
Before we getinto that in detail, let me
just ask. | know that the other, you know, motion from
the Commonwealth about the, uh, deeming things waived
based on so-called Bliley disclosure or defendants
other discoveries, disclosures on the Internet since
that time, | realize that's not being argued today,
because it's not ready; but it goes without saying |
don't want to be spinning my wheelson a

document-by-document analysisif the documents we're
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proceduresto do rebuttal on, are already going to be
discovered by that other motion potentially.

MS. LINDBLOM: Y our Honor, it may be covered
by the other motion. Asfar as| know, none of these
documents has been put on the Internet by our clients.

I'm sorry. Marjorie Lindblom for Brown and
Williamson.

THE COURT: Yes.

MS. LINDBLOM: | don't know if the Court has
seen the letter. We have aletter from Congressman
Bliley concerning production of that document.

May | hand it up to the Court?

THE COURT: All right.

[Document exhibited to the Court.]

MS. LINDBLOM: Thisis certainly something we
would plan on discussing at the next status conference
when itistimely; but asthe Court will see -- I'm
providing copies to counsel, also -- as the Court will
see, thisletter clearly statesit'sturning down the
claim of privilege, threatensto hold the companiesin
contempt if they don't produce the documents.

THE COURT: Thiseither some later subpoenas,

not the one we're discussing --
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concerning the documents | understand the plaintiffsto
betaking up in this new --

THE COURT: | assumeI'll be hearing about
this at the next conference.

MR. WEBER: That'sright, your Honor. In
fact, there was agreement thisissue would not be
raised before you this morning, but apparently the
defendants have disregarded that agreement.

THE COURT: All right. | will not entertain

any further discussion of that.

| want to know as a practical matter -- |
don't want to be going through either elaborate
argument or setting up detailed procedures that's going
to be, you know, if we're going to be overtaken by
other events or other -- other motions.

But for now, the only thing | was going to do
onthistoday is give the plaintiff an opportunity to
make arguments with regard to those documents that |
did not find -- did not understand, from my review of
them, that there was a primafacie showing crime-fraud
exceptions so | could clarify am | or am | not going to
add any additional documentsto the one wherethereis

opportunity for rebuttal.
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couple of preliminary things?

First of all, | apologizeto Mr. Weber if
I've violated any kind of agreement. I'm trying to
respond to the Court's question.

THE COURT: That'squite all right.

MS. LINDBLOM: Second, by putting thisitem
on the agenda, | understand the Court basically to be
inviting discussion before the Court of documents that
have thus far been found to be privileged in this

litigation.

Point No. 1, obviously, iswe want to make
sure by participating in such a hearing we are not
waiving any objection. | think that goes without
saying, but | figureit's safer to put it on the
record.

THE COURT: All right.

MS. LINDBLOM: The second concern that | have
isthat it is my understanding the discussion this
Court isinviting isregarding those | guessit's now
seven documents that have been found not to have prima
facie case made, and particularly with the press here
in the courtroom, I'm concerned about plaintiff's

counsel, perhaps, trying to talk about other privileged



24 documents and to get into issues | don't think are



10

11

12

13

14

15

16

17

18

19

20

21

22

23

26

appropriately taken up.
THE COURT: WEéll, again, as| understand it,
we are talking about these documents, you know, seven
or eight documents are not documents that are
unfamiliar to the press or the public. We are -- while
we are talking about privilege, we are no longer
talking about confidentiality, and | am -- | am -- we
will talk about -- we'll talk about the procedures on
rebuttal.
| am very unwilling to either close the
proceedings or, obviously, to entertain ex parte
arguments or contacts of any kind when we're dealing
with thingsthat are, in fact, out there on the
Internet on the public record available to the press
through -- through whatever sources, disclosures were
ordered to be made in other litigation, et cetera, et
cetera.
So al | was going to be doing really, as|
say, was give the Commonwealth one opportunity to
explain to me something that | may have misunderstood
or overlooked in my initial assessment of the documents
themselves, as | say, just to see whether any documents

were being moved over to a category where you'll be
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| am not hearing the rebuttal today,
obviously. That's-- | think we're going to discuss
how and when we're going to do that. | am just hearing
argument from the Commonweal th about these specific
documents about why that particular document should
make it over therail, at least primafacie showing. |
do not anticipate the Commonweal th is going to be
talking, or should be talking, about which other than
these specific documents themselves; and | gather all
of these, obviously, are already known to the public.
Everything in this-- in this notebook is known to the
public?
MS. LINDBLOM: | believe so.
THE COURT: All right. All right.
I think we can pretty much confine our
discussionsto what isin this notebook and we'll
proceed.

Now, let me say when | reviewed these

documents, | was looking to make an assessment only on

the one thing I've been asked to make assessment of,
and that is. Hasthe Commonwealth made out a prima
facie showing of the crime-fraud section. | must say,

throughout this notebook, both on some documents |
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madein crime-fraud, and some of the documents-- or |
find there did not appear to meto be primafacie
showing of crime-fraud.
| must say, | saw some documents where | was
scratching my head to go, "Why isthis privileged in
thefirst place?' But that's not -- | have not made
any such ruling. That's not what | was asked to do,
but | have that as a question mark on certain of these,
and that includes documents that are in both of the
categories of my -- of my findings.
So al I'm looking at today is crime-fraud,
not other arguments about why isthe document
privilegedin thefirst place.

So, yes, Mr. Motley, I'll hear you.

MR. MOTLEY: Ron Motley for the Commonwealth.

Y our Honor, forgive my voice. I'minthe
throes of acold, and if my voice breaks, | apologize
in advance.

Y our Honor, | know, has read the briefs, and
| don't want to dwell here on any legal principles,
except to the extent they may play on the argument | am
directing at. At thispointintime, your Honor, we're

only pressing a crime-fraud decision or re-decision by
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Y our Honor, I'd like to proceed, if possible,
asfollows. By just setting forth our position briefly
on afew salient, legal principles, we believe underlie
your Honor's determination whether 28 and 110 are
entitled to the privilege or the work product
protection that's been asserted.
Then | would liketo generally discuss,
particularly in the context, your Honor, of Exhibit 28,
matters that are relevant evidence for that
consideration, which, on its own, we believe your Honor
isentitled to consider, and has not been adjudicated
asprivileged. So | do not intend to trespass on any
documents where somebody somewhere hasn't declared to
be not affording the protection of attorney/client
privilege, or work product protection for discovery. |
don'tintendto. If I do, it won't be deliberate on my
part.
Finally, your Honor, | would then like to go
in some detail through these two documents, 28 and 110,
have truncated what we're doing here, some of the other
documents they've withdrawn the claim of privilege as

to one of them before we got here, and the others are
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would be making here. Some of them were contextual,
some of the ones you did find privileged, for example.
So | want to focus just on No. 2.
Let me say at the start, your Honor, while
you are correct we only ask you to take crime-fraud
analysis, | believe that beforeyou get to a
crime-fraud analysis, you have to determine whether the
asserted privilegeisvalid or not. So I'm responding
now to your Honor's observation that maybe some of
these documents weren't privileged in the first
instance.
| believein acrime-fraud analysis, the
firstissueis: Isthe document privilegedinthe
first instance? So | don't want to go into that into
any great detail, except in my analysis of the two
documentsin question. | will be pointing to certain
aspects of those documents inter se which demonstrates
they are not entitled to be privileged in thefirst
instance.
Now, | would liketo, first of al, say that
we believe the law in Massachusettsis clear that
privilege is-- assertion of privilege -- the privilege

itself must be strictly construed and appliesonly to
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or medical, scientific advice or data, and we think
thisisvery important in the context, particularly, of
Exhibit 28 for the reasons I'll get into in amoment.
Y our Honor, we also believe that you cannot

shelter adocument by having it pass through the hands
of alawyer, or have alawyer do thingsthat arereally
not in the nature of legal advice but things that
non-lawyers could look at, analyze and give advice
upon. And we believe that the document itself must be

predominantly for the purpose of legal advice and

rendering of legal advice rather than for some other

purpose aswe'll get into in amoment.

Exhibit 28 isaprime example as certain

aspects of the document might be considered legal

advice, but the preponderance of the information

contained in Exhibit 28 is not of legal advice nature,

and I'll get into that in greater detail when | go

through the document paragraph by paragraph in a

moment.

Y our Honor, we believe that there's a case
that we cited in our brief that we believe isimportant
to the two documents we're talking about here today,

and that iswhy, all due respect to pronunciation of
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Johns-Manville Corporation, an asbestos case, 135 FRD,

Page 94, out of the District of New Jersey, 1990.

In that case, the Court held that documents
ordered disclosed and the privilege set aside where the
documents demonstrate corporate knowledge of health
risks of the product, although corporate counsel was
involved. In other words, your Honor, an issuein the
caseisthe extent of, breadth of and depth of
corporate knowledge of certain risks attendant to

smoking cigarettes. And, infact, the general counsel
of the corporation may possess that knowledge as
opposed to the head of research and development, does
not obviate the relevance, indeed, the setting aside
privilege just because aparticular view is held by the
general counsel as opposed to another employee of the
company, so long asthat view is held not in the course
of giving-- rendering legal advice asto a specific
piece of litigation. And I'll demonstrate that to you,
your Honor, when we get to Exhibit 28.

Thelegal advice must be the primary
motivating factor, and that decision of -- another
Johns-Manville case, very active, which your Honor

knows, versus-- excuse me -- the Johns-Manville case
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page 4l. | think that again is very important with
respect to Exhibit 28.

Now, | want to focus on one thing | think is
extremely important, your Honor, and | believe at the
last hearing | was at, we gave your Honor a copy of the
special master's report in the Minnesota case that
dealt with the thirty-nine thousand documents about
which we had abbreviated discussion afew moments.

On March 7th, Judge Fitzpatrick affirmed the

special master'sfindings. The Court of Appeals of
Minnesota and Supreme Court of Minnesota declined to
intervene, and did not grant more than temporary stays,
and the U.S. Supreme Court, likewise, declined to do
that.

Now, | bring that to your Honor's attention
because we believe that the decision of Judge
Fitzpatrick back in 1997, which we also gave your Honor
last time, and | have copies of those in the event --

THE COURT: No. | have seen those.

MR. MOTLEY:: | found that you cannot use --
that isthe essence of afraud, that a corporation
cannot use the legal department to shelter research

from discovery when there is underlying public policy,
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conducted; that is, under Massachusetts law, like under
Minnesota law, manufacturer must be expert, he must
test his product, and he must warn and inform and
advise of dangersthat he knows about. That'sa
fundamental precept of product liahility law.
This duty to test was found by Judge
Fitzpatrick, your Honor. Judge Fitzpatrick found in
his order of May 9th, 1997 -- the reason I'm going into
some detail is because of the documents he found
subject to crime-fraud is Exhibit 28. The Court
concludes at page 31 that the defendants had an
independent obligation to conduct research into the
safety of its product and to warn the product's
consumersif the research results supported negative
conclusions. A manufacturer has a special duty, apart
from litigation, to keep abreast of the hazards posed
by the products. And he citeslaw, pretty much black
letter law.

Then he citesto adocument, your Honor, that
the cigarette industry itself has recognized this duty,
and he citesto a Philip Morris research center
document, and he cites the Bates number in which the

vice-president of Philip Morrisfor research and
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onus of truth in the smoking and health issue has
shifted to the tobacco industry.
Then the industry must come forward to show
the products are not harmful. Medical research must be
donefor this purpose as well asfor judging the merits
of work done outside the industry. Indeed, failureto
do such research could give rise to negligence charges.
There's an additional document, your Honor,
which-- which, your Honor, is part of the Liggett
documents.
MS. LINDBLOM: Y our Honor, | just overheard
Mr. Motley say to his associate the name of adocument
which has been produced in Minnesotathat | believe
he's about to address to the Court. Thisisadocument
that very specifically was produced only in response to
adirect Court order imposed asasanction. Itisa
privileged document, and it has been produced nowhere
else. That is precisely the problem.
THE COURT: Isit aready out there?
MR. MOTLEY: Yes, your Honor. It'sonthe
Internet provided to Congressman Bliley.
MS. LINDBLOM: No, your Honor. Mr. Motely is

misrepresenting what is going on here. Thiswas
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specific response to order of the Court. It has been
produced in Minnesota. The problemisthatisa
document which Brown and Williamson has not waived
privilege, thereis no question about that, and what
he'strying to do hereis start talking about all kinds
of other documentsinstead of addressing the documents
that are at issuein here --
MR. MOTLEY: Not trying to do that.
MS. LINDBLOM: -- and to address the issue of
crime-fraud.
THE COURT: Waéll, | do want to get to the

specifics of Exhibit 28, but | -- but, again, my

principal concern here iswhere the courtroom is open,
and open to the media, obviously, | do not want to have
discussed anything that isn't already out there.

MR. MOTLEY': Yes, your Honor.
THE COURT: If it'salready out there, if

it'saready out there, | -- | am not so sympathetic to

this need to not mention something. Again, wherel'm
the only person in the courtroom who doesn't know what
you're talking about, it'salittle, you know --

MR. MOTLEY: Your Honor, | don't think what

I'm about to read, your Honor, isthat controversial.
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THE COURT: Weéll, could we get, though, to
the specifics of Exhibit 28, whichis, indeed, a
fascinating document, and | would love to hear the
specificsonit.
MR. MOTLEY: Your Honor, | will do that, but
| think in order to provide the context that you
indicate was lacking, | need to go to the events that
led up to the July 17th 1963 memo, and give alittle
factual context and background that maybe wasn't clear
from our prior papers, and under Zolin, | believe your
Honor is entitled to consider any relevant evidence,
and | believe this document that wasintroduced at
trial isrelevant on the issue of why Exhibit 28 is not
entitled to be privileged before your Honor.
THE COURT: Can you answer me afew basic
guestions.
MR. MOTLEY': Yes, your Honor.
THE COURT: Who wasthis exhibit prepared
for? It'salittle hard to figure out when | was
reading it.
MR. MOTLEY: It'snot clear from the four
corners of the document. It was prepared by Addison

Y eaman.



24 THE COURT: That | know.
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MR. MOTLEY: Hewasnot at the time general
counsel, and later became vice-president of Brown and
Williamson. From the four corners of the document,
it's not clear for whom it was prepared. It'snot also
clear to usfrom the four corners to whom it was
disseminated and what purpose. | would assumein the
rebuttal materialsthey submit to your Honor, they may
submit you transmittal letters and the like. | don't
know, because when this document --

THE COURT: Let me ask who wasthis prepared

for and sent to?

MS. LINDBLOM: I'm trying to check, your
Honor. Difficulty isthat, asthe Court may recall, in
discussing the procedures that we set out for
addressing this, we had suggested that the appropriate
thing to do wasto first address facial challengesthey
had to privilegeissues. They didn't want to do it
that way, so we didn't understand that to be an issue.

THE COURT: All right. But basic thingslike
that should be on a privilege log of somekind. Who
was this sent to?

MR. LINDBLOM: I'mtrying to find out.

[Pause.]
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relate to these things and we don't always bring them
with us everytime.

MR. MOTLEY: Y our Honor, when | get to the
specifics of 28, that, indeed, was one of my argument
points.

THE COURT: Waéll, without going into other
documents, do you feel you know or have some insight
into who it was sent to?

MR. MOTLEY: Your Honor --

THE COURT: Just tell methe bottom line.

MR. MOTLEY: | don't know, because | believe
in the Florida case thisinformation about to whomiit
was sent, what purpose, was submitted in camera --

THE COURT: All right.

MR. MOTLEY: --if memory serves me
correctly, and | don't know the privilege log indices
indicatethat. If it does, | just don't recall it.

Y our Honor, al | was going to say about this
Janet Brown document isin the document itself she
finds the law imposes on a manufacturer the duty to
know what can be known about its product. Merely
pointing out again that | think Judge Fitzpatrick hit

the nail on the head here when he said you can't -- you
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are doing research in discharge of fundamental public
policy, common law precept, that is, the duty to know
everything about your product, to test it, to know its
attributes, to be fully apprised so you can inform
consumers.

Y our Honor, Judge Fitzpatrick went on to hold
that the Court does not believe that the defendants
should be permitted to usein its advertising and
public relations campaigns health-related research

which supports their economic interests and to claim
privilege for research which may lead to the opposite
conclusion. The defendants had obligation to disclose
the hazards of tobacco products, and the Court
concludes they had such duty, their obligation to
disclose cannot be eliminated by the assertion of
attorney/client privilege.

That is at the core, your Honor, of his
analysis of many of the documents that are going to be
before your Honor. Obviously, we had to start
somewhere, and this Exhibit 28 is a pretty good place
to start.

Now, let me go right to Exhibit 28 since

know your Honor's anxious for me to do that, and I'm
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Before | do that, though, factually, getting
off the law for a second, your Honor must -- | hope
that we can make your Honor appreciate that this
document, 28, was found to be of fundamental
significance to the Food and Drug Administration. And
| don't know if we submitted this-- thisisapublic
document, your Honor.
THE COURT: Right.
The question for meisn't whether it is
significant. By reading it, | can tell whether that it
is. Asl say, itisafascinating document. The
guestion for me today is. Did it do something, or does
it embody communications that were in furtherance of
some form of crime or fraud?
MR. MOTLEY: Wdll, infact, your Honor,
that's what the FDA found, not in those terms.
THE COURT: Wél, tdl mewhy. Tell me
why -- why then. What thereisinit that furthersa
crime or afraud.
MR. MOTLEY: Your Honor, | believe you have
the very lengthy Minnesota special master document, and
the Court there went into great detail asto why these

nicotine is addictive documents, constituted the crime
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specia master's findings of fact specific to the
guestion you just asked. And these are paragraphs 175,
182, 185, which, by the way, is almost -- tracks almost
verbatim what Addison Y eaman did in 1963 -- 191, 193 --
and in 193, your Honor, that's a specific finding of
fact asto Exhibit 28 -- 194, 195 through 199, 201,
205, and then paragraph 266.
Now, the reason the Court went into that
great detail, your Honor, is he had a greater body of
documents before him at that time, the special master
did. Thisisafter he-- thisis about the thirty-nine
thousand documents, and, indeed, he had avast, bigger
store of documentsto refer to on theissue of the
underlying crime or fraud.
THE COURT: Wédll, let me put it thisway. |
think | understand what the theory is, or your theories
are, of what the overlaying alleged underlying frauds
are. That's not my problem with thisdocument. Let's
get to the specifics of this document. The question
for meis: Towhat extend or how did what Mr. Y eaman
was saying to peoplein this document further the
alleged crime or fraud? Bevery specific. | mean, it

is aremarkable document, but, | mean, one of the
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things he recommends, is that the industry itself start
putting awarning on things.
MR. MOTLEY: Which they didn't do.
THE COURT: The question isn't whether they
did it or not but whether it was in furtherance of --
what he was trying to do, obviously, they didn't follow
through on it, and | get the impression Mr. Y eaman
ultimately cameto avery different viewpoint of what
should be done.
But back in the early sixties he was
taking-- as| read this document, maybe I'm
misinterpreting it -- avery interesting position,
namely, he was advising them, as| read this, stop
fighting the causation issue because you're going to
loseit. Leapfrog over what they are doing, identify
what the carcinogens are, and then use the technology
of afilter to take them out.
MR. MOTLEY: Can we go paragraph by paragraph
then, your Honor?
THE COURT: | mean, that'swhat | seethis
document as recommending. It isarecommendation that
they should acknowledge essentially causation and cure

the problem with atechnological improvement. What's
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very stupid the industry didn't follow this advice, but
that doesn't make the advice -- that doesn't make the
advice fraudulent, criminal or in furtherance of a
crime. Thisdocument says some extraordinary things,
but overall, what | read it asisaform of adviceto

try to change the direction the industry had been
following. He was unsuccessful in doing so apparently,
but it-- it wasa-- if they had done what he
recommended in here, | mean | would have ahard time
viewing that as criminal or fraudulent, put it that

way. All right.

MR. MOTLEY: Wéel, let-- let metry to place
the entire document in proper context. First, your
Honor, it's correct to point out, we don't know who
thisiswritten to.

We do know this. In the subject matter on
page 1, it doesn't say in reference to any specific
case, it doesn't say in reference to any particular
regulatory action. What it saysisthisishis
analysis of theimplications of R and D efforts. HIPPO
I and I1, which were pharmacol ogical, toxicological and
other studies of nicotine, and the Briton filter which

he described in here isaway to-- to reduceit toits
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Now, our position, your Honor, iswhen you
take this document as awhole, asawhole, not the two
sentences on page 4 that I'm going to get intoina
second, if you take the document as awhole, the
preponderating -- preponderating information imparted
hereisnot legal advice, it isbusinessadvice, itis
technical advice, it isadvice on how to maximize
profits, and very little this document addresses any
kind of legal adviceat al.

For example, herefersto the tranquilizing
effect of nicotine in the context of ascientific
report, not in the context of any lawsuit, not in the
context of any regulatory efforts, but in the context
of hisanalysis of R and D information that the company
had performed.

Paragraph number -- he then talks about using
thisresearch as an instrument of propaganda, his
words, to rebut the American Cancer Society. He says
thefilter gives abridge to safer cigarette research
to enhance the profits of the corporation. Now, what
kind of legal adviceisthat, your Honor?

THE COURT: WEéll, again, pretty much the

initial remark | made. | have not looked at these
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arethey privileged in the first place. My examination

was of crime-fraud exception. | noted throughout these
puzzling questions in my ownmind about some of these
documents, such as what was the basis for privilege,
and may well be that significant portions of these
documents are simply, indeed, not privileged in the

first place. And I'll hear you on that at the

appropriate time, something that we've got to talk

about in the later procedures and how we handle those
things; but what in hereis crime-fraud?

MR. MOTLEY: Okay.

Y our Honor, | must use an analogy here.
Crime-fraud in the context of the forty year corporate
conduct we're discussing isamosaic, and if you get
far back from amasaic, you can see a pattern the
artist wantsto impart. If you get right upon it,
eyeball it dot by dot, you don't know what you're
looking at. That's why this document must be taken in
context with the precise question you ask with respect
to the various documents which deal with something
called the gentlemen's agreement.

This document is crime-fraud because Mr.

Y eaman is admitting in here that in the past the
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biological research, by not doing the research that is
required by the common law.
Andif you look at it in the context of it
being in furtherance of the conspiracy, just as one
dot, by making an admission that there was a
gentlemen's agreement, and that that gentlemen'’s
agreement prevented the sharing of information with the
public, with government officials, and, obviously, with
their customers.
When you look at it as just one dot, the
overall mosaic, if they had done what he said, it would
not have been in furtherance, but the fact he admitted
that he was trying to effectuate a change in policy
makes that dot part of the overall mosaic, makesit
more likely true than untrue that, in fact, they were

violating their common law duty of testing their

products. They were covering up unwelcomed news from

research that they were doing, they didn't publish this
particular HIPPO | and 11, they didn't turn it over to
the government until 1994.

So what he has done hereishe's placed a
very essential part of the mosaic right smack in the

middle, because here heis, the vice-president of the
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interconnected. Heisalight bulb for the mosaic,
because heislighting up for us exactly what went on
before 1963, and has given us aroadmap of how to
prevent what the FDA concluded in 1996, which isin the
executive summary, and that is that these companies
fraudulently withheld from the United States
Government, for the purpose of avoiding regulation,
information they had and knew, that nicotine was an
addictive drug.

So if you look at it, Judge, not from the
perspective of being one dot amongst athousand but as
beings an illuminating dot, an admission that the other
dotsare, in fact, properly placed on the canvas, then
you have our perspective, answer your specific question
about how isthisin furtherance.

THE COURT: Wall, | think the problem | have,
and thiswas an issue with some of the other documents,
| found not crime-fraud, something doesn't become
subject to the crime-fraud exception merely because it
makes damaging admissions. This document makes some
very damaging admissions, there is no question about
it; but as| say, what | read this document as doing or

attempting to do, beit unsuccessfully, is-- or beit
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to change its waysin some very marked respects, to
deal with these issues about the danger of its
products, alleged danger of its products, in avery
different way. Andinthe memo he acknowledges that
what he's recommending is so revolutionary that he's
about to be -

MR. MOTLEY: Tarred and feathered.

THE COURT: -- drowned out, and tarred and
feathered by others.

He'swell aware of the fact that what heis
saying in hereisdirectly counter to the approach that
the company had taken, the industry had taken, up until
that time. But the mere fact that it contains some
potentially, as| say, very damaging admissions on both
theissues of causation and the issue of nicotine
addiction, doesn't make the document crime-fraud.

MR. MOTLEY: Your Honor, | --

THE COURT: The communication has got to
further it, assist it, implement it, design it, do
something to actually help perpetrate the fraud.

And | view the document as an attempt to
prevent fraud. | mean, read that way, it -- it wasn't

successful, perhaps, but it was his very creative way
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research was unlikely to ultimately disprove any
theories of causation, and that they address the
problem by intensifying research, not to challenge that
cigarette smoking causes cancer, but to try to identify
the precise components that were the cul prits, and
then, through improved filter technol ogy, take those
dangerous components out.
| don't know whether that was scientifically
feasible at thetime. He wastalking about fairly
preliminary research that suggested that might be away
to go, and heis saying, basically, acknowledge
causation, find out what the culprits are, and then
work on atechnology to filter them out and make the
cigarette safe.

MR. MOTLEY: Y our Honor, if you look at this
document simply on the four corners of the document,
and not as arecitation of all that went before, and
not as a blueprint for changing what, unfortunately,
went after it, all the way up to 1994, if you look at
it simply in isolation like that, then it's not an
unfair inference to conclude, as your Honor has, that
he was trying to change the way they do business.

But | respectfully suggest that in the
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concluded, while you must make the threshold
determination that there is something in here that
bears upon the issue of acrime or fraud being
committed, | respectfully suggest there is no greater
evidence, as one little dot in the mosaic of what went
on before, and no greater support for our ongoing crime
and fraud than what happened in the next thirty years
than Mr. Y eaman's blueprint for changing the face of
the way they do business.
Y ou might find -- your Honor mentioned
cynical -- you might find in here that as part of this,
if you want to just look at something, this merely
furtherance, the cynicism that oozes out of this
document is, in fact, what they did. And that isthey
used the Surgeon General's report, and they used --
wanted to change their public face ever so dlightly in
order to aggressively continue to attack other negative
findings. In other words, what he's saying hereisif
we don't address the threshold of total lack of
credibility, then we won't be credible when wetry to
attack other things, and hereisaway for usto
position ourselves so we can continue to attack further

negative findings.
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original plan of 1953, your Honor, which we cited to

you in our proffer, which isthe preplanning memo. The
preplanning memo, your Honor, was about how they were
going to set up the Frank statement and the public
relations ploy and tobacco company -- Council for
Tobacco Research, and they said their overriding

concern wasto reassure the public, to still the

instinctive fears using a product that is said to cause
cancer.

So, again, if you look in that context, and
thisisfurtherance of the grand scheme of 1953, but |
just have a hard time, your Honor, just focusing on the
narrow issue that your Honor has addressed with due
deference, that we must ook at this document in
isolation as being something, standing alone by itself,
furthersthis conspiracy to commit fraud on the public.
Because you have to look in my -- in my view, your
Honor, at when it started, and al the little signposts
aong theway. And thisisavery important, very
important piece of information that has been utilized
by the FDA asabasisfor their rule making, your
Honor.

They cite this document as an example of why
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was, that there was not sufficient evidence that would
allow them to regulate nicotine asadrug. They cite
this as an example of had they known this, Mr. Y eaman's
observationsin 1980, they could have then satisfied
the FDA's rule making requirements that the
manufacturer knew and intended the result of the drug
that wasin the product. That'swhy, your Honor, |
think you got to start with '53. Y ou got to look at
the FDA, and then look at what Y eaman shows us one
decade after they launched this fraud on the publicin
1953.

THE COURT: Well, | think my-- as| say, I'm
not going to address today -- there are other issues
about, uh, other reasons why this perhaps should not be
viewed as privileged. Maybe portions of it may not
have been privileged in thefirst place, or it may, as
you indicate, indicate simply corporate knowledge,
portions of it may end up being admissible for that
purpose.

But making my viewstoday known only asto
crime-fraud, and dealing only with crime-fraud, | do
think | have to look at whether a particular document

itself furthered the fraud, implemented it, designed



24 it, planned it, did something to further it, or whether
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the document, you know, reflects communications that
were for such purposes. And thisone, in my own view,
very -- very clearly does not. Itisnot crime-fraud
to acknowledge that what you've been doing to dateis
not agood idea, and make recommendationsto fix itin
ways that would not be criminal or fraudulent; and
that's what this document was seeking in apreliminary
way to do.
And | don't see this communication from Mr.
Y eaman to whoever it went to as being something that
was doneto further any crime or fraud. It wasan
approach being recommended that, if followed, would not
have been criminal or fraudulent in any way. And |
will preserve for another day hearing arguments about
other reasons why this document, either inits entirety
or portions of it, should not be deemed as privileged.
| agree, seemsto me, only very tiny snippets
of it have anything to do with legal advice. Thereis
some discussion about, you know, the effect on pending
litigation of taking these measures, and perhaps those
segments would need to be redacted if | found the other
parts not privileged, but we'll deal with that at a

later time.
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| still am satisfied thisis not crime-fraud.
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May be other things, but thisis not crime-fraud.

The other document you say is 110?

MR. MOTLEY': Yes, your Honor.

THE COURT: That'sthe chronology; right?

MR. MOTLEY: Yes, your Honor. And | havea
different argument for this one.

THE COURT: Yes. Completely different kind
of document.

Again, who was this prepared for?

MR. MOTLEY: My understanding, from arguments

in other courts, your Honor, this chronology was
prepared by outside counsel for Brown and Williamson
upon areview of their historical R and D file. | may
stand corrected, but | believe that summarizesits
genesis.

THE COURT: All right.

MR. MOTLEY: Y our Honor, we argue here, in
addition to the arguments we makein our -- in our
proffer, that this document is one that we can
satisfy -- thisis, obviously, awork product argument,
not a privileged argument. They make awork product
argument here -- that we can demonstrate satisfaction

of substantial need test to have this document
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Minnesota case, your Honor, | don't know whether we
provided this particular order to your Honor or not.
May | passthisup?

THE COURT: Sure.

[Document exhibited to the Court.]

MR. MOTLEY: Your Honor, among other things,
this order dealt with whether the defendant should be
required to produce certain computer-generated indices
created by the lawyers going through the files like

privileged logs and the like, and so-called 4A, 4B
indices that your Honor may have heard or read in some
of the documents.

And the Court, when you get into the bottom
line, found that although this was perhaps classical
work product -- this being 4B indices-- that,
nevertheless, there was a substantial need demonstrated
here by the plaintiff, and, therefore, this document he
would not -- he would order the document produced, the
4B indices, produced to the plaintiff.

Here | would argue to your Honor, in addition
to the arguments | have made about crime-fraud, from
the four corners of the document itself, | would argue

that we have the same type of substantial need for this
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aready got it, obviously. Thisisone of the Brown
and Williamson documents on the Internet, that's been
deprivileged for crime-fraud reasons by four separate
courts, so we haveit. But in addition to the
crime-fraud mattersthat | would urge, your Honor, we
believe substantial need is demonstrated for the same
reasons-- what pageisthat on?

THE COURT: Wéll, again, | want to limit
today's discussions, and the only rulings I'm making so

far are on theissue of crime-fraud. But my problem

MR. MOTLEY: Page 12 of that order iswhere
it addresses substantial need document.

THE COURT: Yeah, but substantial needisa
separate issue, separate issue, and I'll hear you on
that when we discuss the procedures where we go from
here; but | mean | -- from just looking at this
document, | was preflexed. | wasn't sure what -- for
what purpose wasit prepared? For whom? For what
purpose?

MR. MOTLEY: My understanding isit was
prepared by outside counsel, principally by an Atlanta

law firm at the request of Brown and Williamson to
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indices, research and development activities of Brown
and Williamson and their sister companies historically.
And while there are some pages missing from our copy,
you see some gaps in the years here, it does recite
substantially their efforts from 1906 --

THE COURT: Do you have any information about
why Brown and Williamson wanted this done?

MR. MOTLEY: Weéll, | cantell you what they
told other courts.

THE COURT: Yesh.

MR. MOTLEY: They told other courtsthey
wanted this done because they wanted to know what was
in thefiles of what activities had been conducted by R
and D historically for the purpose of answering
interrogatories and the like, preparing witnessesin
litigation. That'swhat they've told other courts.

THE COURT: Do you have anything to indicate
that isinaccurate?

MR. MOTLEY: No, | don't, your Honor.

THE COURT: | mean, again, the mere fact
there may be some thingsin here that are potentially
damaging does not make the document itself, or the

communication, the transmission of this document back
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potentially incriminating documents were being, you
know, analyzed, listed, to do such things as prepare
interrogatory answers or aframework for getting
witnesses oriented for their deposition, that by itself
is certainly not crime-fraud.

MR. MOTLEY: Y our Honor, | would point at one
case, though, if | might have one further moment on
this.

| believe that thereisacaseinvolving

Owens-Corning Fiberglas Corporation reported a 660
Northeastern 2nd, page 812 Ohio 1995, where
Owens-Corning answered interrogatories in one way, and
later it cameto light that there was a communication
to corporate counsel that would prove that the
interrogatory was false at thetime it was given. And
| would cite your Honor -- and if we didn't cite this
in our proffer, | would like to provide your Honor with
copies of the answersto interrogatoriesin Brown and
Williamson in the case of federal court called Jones
versus Brown and Williamson, 1969.

Point here being they denied doing any
research related to certain thingsin their answersto

interrogatoriesin 1969, which is belied by this
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historical files, and if you compare the answers to
interrogatoriesin that casein 1969 with what isin

this document, you will see, we -- we respectfully
contend, that the answers to interrogatoriesin 1969
were false, and this Owens-Corning case stands for the
proposition that --

THE COURT: | looked-- | looked at the first

page of thisdocument. It refersto itself asrevised
draft of October 25, 1988. In other words, this
document is not the basis for any false answers of
interrogatories back in the nineteen sixties.

MR. MOTLEY: No, your Honor.

The question that was asked, if | can
paraphraseit, did you do research on cigarettes, on
the biological affects of cigarettes, before 19687 The
answer was no. If you look at this document done | ater
by their outside counsel, you'll see 13 such studies
were done.

THE COURT: The privilege question and
crime-fraud issues of privilege go to what was this
document prepared for. Did it serve -- did the

document itself, or the communication itself, serve
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it doesn't look to me like this document did that.

Now, obviously, in making-- as| say, | am
not ruling on other issues that might make something
not be privileged, or show substantial need, or other
theories by which you could use this document at trial,
nor, obviously, am | ruling on the discoverability of
any of the underlying raw datathat isreferred to
either in thisor in Addison Y eaman's memo. Y ou know,
you--

MR. MOTLEY: Theonly point | could make --

THE COURT: I'mjust talking about did this
document, did this compilation, do anything to further
anybody's crime, or further anybody's fraud? And |
don't seethat it does.

MR. MOTLEY: If | could addressthat?

THE COURT: Yes.

MR. MOTLEY: Let me addressthat very narrow
question, if I might.

Thisdocument is 1988. The FDA findings were
1996. And the FDA found that important information was
withheld from them. And | would say that this
compilation itself should have been shared with the FDA

at or about the time that it was created, and the
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in the dark about internal, non-published, scientific
studies by Brown and Williamson.

Beyond that argument, your Honor, | have no
argument to answer your specific question about this
document, other than substantial need, that they
shouldn't be allowed to claim a privilege to a document
which earlier they -- they misrepresented to another
court. Those kind of penal rulings that would liberate
the document, but to answer your narrow question --

THE COURT: I'll deal with those at another
time.

All right. Interms of crime-fraud, and
crime-fraud only, | stand by my initial rulings of the

two documents the Commonwealth has sought to argue. |
do not --

THE COURT REPORTER: I'm sorry, your Honor.
I'm not hearing you.

THE COURT: I'm sorry.

| find the Commonwealth has not made a prima
facie showing with regard to crime-fraud exception with
regard to those documents.

Now, we do need to address both procedures

for dealing with those documents where, in my view, the
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showing, and also a procedure for dealing with these
alternative arguments about certain of the -- of the
documents.

L et me hear the parties' proposals on that so
we can map out such aprocedure. Yes.

MS. LINDBLOM: Sincel wasgoing on the
assumption that what we would be addressing would be
the crime-fraud issue, | was going to suggest that we
have 30 days to submit something.

| did want to bring to the Court's attention
that in connection with such a submission, we may
determine that it is appropriate to bring in other
information which is privileged, and, therefore, might
ask that such submissions be made ex parte. Zolin
specifically anticipates that this might be done. |
don't know yet whether we will or not, but | know in
other cases we have done that, and | just wanted to
make sure that that is acceptable and we wouldn't be
running adanger of having filings turned over to the
other side.

THE COURT: Let mefirst talk overal. You
aretalking, in other words, about making a rebuttal

case by written submissions or hearings? | mean, map
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final decisions on crime-fraud.

MS. LINDBLOM: | think it would make sense
for us to make written submissions, and, after the
Court seesthem, or can determineit is appropriate to
determine some kind of hearing. | -- but because |
think some of it, at least, might have to be ex parte,
| don't know what that means about any kind of
response.

Now, what's happened here today raisesa
concern for me about whether the plaintiffs are going
to start arguing the documents aren't privileged for
some other reasons. | thought we would just be
addressing crime-fraud, but if there are documents on
privilege, then we shouldn't have to get to
crime-fraud. So | am not quite sure where that leaves
us.

THE COURT: Well, when | was reviewing them,
again, my initial impression was that | had had serious
guestions as to some of these documents as to whether
they were privileged in thefirst place. Otherslooked
to melike, yes, they are privileged, or would be
otherwise privileged, but they do look like crime-fraud

tome. Sowe have all possible permutations and
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it does get alittle bit inefficient to fragment the
arguments too much, and stretch it out all summer.

Oh, for everybody's information, the good
newsis-- | think it's good news-- | am going to be

in acourtroom here in Cambridge from
May-June-July-August. So we have alittle more
flexibility on the scheduling of hearings, arguments,
or, if need be, evidentiary hearings for that matter
thissummer. So | want to map out all the things that
would need to be done to resolve these issues and get
that done over the next few monthswhile | know I'm
going to be here.

Written submissions are obviously fine. Ex
parte-- let mejust ask you this. 1I'm very concerned,
obviously, about ex parte submissions. | would not be
entertaining anything ex parte unlessit would be, you
know, varified to me that the material s that were being
submitted ex parte had not been placed in the hands of
any plaintiffs attorney in any of the other AG cases
in any fashion. | mean, | understand there have been
some ex parte submissions and ex parte proceedings, but

that afterward, some of those were then revealed or
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mean, | gather thereis sort of mixture of what's going
on elsewhere.
| see no need to take anything ex parte, or

even consider taking something ex parte, if itis
something the Commonwealth has already seen, beit a
document, or from atranscript of what was initially
conducted as some kind of ex parte proceeding. | mean,
I've got to make sure there is areal need, pragmatic
need, that something be done ex parte aswell as having
alegitimate basisfor doing it ex parte.

Are you thinking about submitting things that
you would-- you would say to me that Mr. Motley has
never seen before, never heard of before? Thiswould
be revolutionary news to them if they saw it?

MS. LINDBLOM: | can't promise anything would
be revolutionary to Mr. Motley, your Honor. What | can
say isthat the only materials that we would seek to
submit ex parte are those that had not previously been
reveal ed to opposing counsel.

I, for example, there are some affidavits
that we have submitted ex parte under cases describing
certaininternal issues. Itismy understanding that

those have not been released to the other side. If we
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make sure we have the ex parte protections, and I'm
particularly sensitive to that where we have the
plaintiffs arguing waiver kind of by very remote
connections. You know, | alwayswant to make sure we
don't run into that problem.

THE COURT: How about if we do this? Why
don't you make to me initially the submissions that you
would be making normally; in other words, excluding
anything that isex parte. Let mereview those, and |

would presumably hear the partiesin argument, and
then, you know, articulate if thereis anything
literally further that hasto be done. I'm very, very
concerned about ex parte submissions.

MS. LINDBLOM: | understand what your Honor
is saying, but the fact is the submissions that we
would normally make might well include materialsthat
we think should be submitted ex parte, and may be we
say we can't submit our story with everything that is
privileged information.

THE COURT: No. Submit everything that you
would present on the record without having it be ex
parte and let me take alook at that, and then

articulate for me, you know, what elseit isthat, you



24 know -- | gather today you haven't made a decision
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whether you are really going to submit some of this
stuff or not.
MS. LINDBLOM: Right. Right. We haven't
written our brief yet.
THE COURT: Right. Yeah. Yeah. All right.
MS. LINDBLOM: May | suggest an alternative?
Which isthat we submit what we think needs to be
submitted. We'll, obviously, restrict the ex parte
designations to those things that we truly think needs
to be designated. |If the Court reviewsit and then
says, you know, "I don't understand why thisthingis
ex parte," then we could discuss that issue with the
Court, and the Court could either give usan
opportunity if -- if it thinksit is not appropriately
ex parte, to either withdraw it or have it exposed to
the other side.
It seemsto me that would be the most
efficient way of doing it, because that way we could
comein and present what our caseis, and it may be
that some parts of it truly are still privileged and
confidential.
MS. NIAL: Your Honor, | wonder if | might

respond to all of this discussion?
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MS. NIAL: First of all, the Commonweslth is
concerned about allowing the procedural briefing to go
on for 30 days. We have provided your Honor with --
with our procedural brief which contains within it how
we think the steps should go regarding their
presentation and our participation therein, and we have
aready discussedthe issue ex partefilings.

I would also offer to your Honor our concern
that grows out of the Minnesota ex parte filings

wherein the judge actually issued -- or the special
master issued orders where he criticized the ex parte
filings as being -- first of al, many of them not
needing to be ex parte, and second of all, the
privilegelogsthat you will -- that were provided to
the plaintiffs, were not in sufficient detail so the
plaintiffs could actually respond to that kind of ex
partefiling, at least to say they did not believe that
that material should befiled. So our first thing
would be we would like if they need to offer awritten
procedure, then they really shouldn't need more than
ten to 15 days at the most, your Honor, to respond.
THE COURT: What you are planning to follow

isthe substance of the rebuttle argument, not
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MS. LINDBLOM: Yes, your Honor.

THE COURT: Yeah. Thisisthe substance.

MS. NIAL: | heard she wanted first to
provide you with the procedure. | think the procedure
isvery clear --

THE COURT: We aretaking about substance
now.

MS. LINDBLOM: Yes, your Honor.

THE COURT: Substantive response.

MS. NIAL: Substantive response only, and
follow the procedure we've already discussed; isthat
correct? We'll have ahearing. Well be participating
in the hearing subject to your review of their offer of
ex parte, and | assume we'll get aprivilegelog on
that material, aprivilege log telling us exactly why
the materials you wish to give to the judge ex parte
should obtain that ex parte protection.

Similarly, | -- because | assume major claim
against ex parte protection because these materials are
privilege and confidential. We should have some
indication of the kinds of materialsthat you are
producing and why you think they deserve the kinds of

extraordinary protection that ex parte presentation
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and you have been asked to provide this before.
Hopefully, it will bein the form we can understand,
and at | east attempt to respond to, so | am hopeful you
will provide that.

MS. LINDBLOM: If | understand correctly, |
think that would be afairly limited amount of
information. It seemsto mel might be offering to go
astep beyond, which isto say the Court can take a
look at it, in effect in camerareview, and decide if

it's not appropriately ex parte.

MS. NIAL: But when the Court doesitsin
camerareview, clearly the plaintiffs need to know
exactly what the judgeisreviewing, at least
objectively, the way we would have received the
privilege log of the document we should have. So |
don't think it's--

THE COURT: Clarify for me, because | wasa
little bit confused. | got theimpression, at |east
from looking at materialsin other jurisdictions, that
some of this had taken the form of fairly extensive
evidentiary hearingsin other jurisdictions. The

arguments have crystalized, you can put it in nice,

neat documentary package, which I'm happy to have, but
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MS. LINDBLOM: | can't tell you what has gone
onin every other jurisdiction, maybe Ms. Nial can, but
| can say that | know there have been argumentsin some
other jurisdictions. | don't know if there have been
evidentiary hearings. It's possible there may need to
be. Perhaps counsel for the plaintiff could say if
there have been extensive evidentiary hearings. | am
aware of reasonably extensive arguments.
THE COURT: Thingsin master's reports about,
you know, 14 days. | assume it wasn't, you know, 14
days of argument. Isthat something else?
MS. LINDBLOM: I'msorry. | wasn't thinking
about Minnesota. | was thinking about other things.
THE COURT: Inany event, awritten
submission for starters, and anything in there that you
do submit ex parte, which | would encourage you to keep
to the bear minimum for obvious reasons, should be
sufficiently identified to the Commonwealth so that it
isn't atotal mystery. Obviously, the contents aren't
revealed, but at least a sufficiently detailed log so
they know, have some idea, of what the nature of these
materialsare. | think that'sfair.

MS. NIAL: Your Honor, | would again ask that
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number of documents we're talking about is sufficiently
narrow, the number of documentsis-- the documents
themselves are well known, and | think that 30 daysis
not really necessary to put together afiling. Perhaps

20 days would be enough, and, otherwise, we're going to
get into a situation where your Honor might be away or
will start to talk about vacations and all that other,

uh, scheduling problems.

THE COURT: No. I'll be here. Thatisnot a
problem. | mean, we can talk about when we're going to
hold these arguments, but | also hark back, | mean, the
last conference, at the last conference, | think |
spelled out these documents that you already have can
be used in discovery with the limitations, precisely so
that the time it takes to resolve these issues was not
going to come up for discovery. So go right ahead with
your discovery aswe've outlined before.

And with that -- with that in place, | -- |
have no problem giving peopl e the time they need.
Now, 30 days gets usright up to about the
date of the next status conference.
MS. LINDBLOM: | think we havealot that is

going to be at the next status conference. Mr. Griffin
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be more than enough already.
THE COURT: So | would envision thisthen.
If you file it within 30 days, | would anticipte what |
would then do is schedul e the argument sometime
separate from the then next following status
conference, but it will come sooner than the whole
month down. In other words, sometime later onin May,
before the June conference, we'd have argument on it.
MS. NIAL: Your Honor, | would hope the
scheduling of the hearing, or rebuttal hearing on these
documents, will not hold up any other arguments that we
might like to make, your Honor, regarding crime-fraud
asregards other documents. | wouldn't want to hold up
that procedure waiting for this. | forget how many
exactly other documents.
THE COURT: | mean, other crime-fraud
documents? Or other arguments about privilege? Go on.
MR.MOTELY: Y our Honor --
THE COURT REPORTER: Excuseme. Could|
change my paper before he goes?
THE COURT: Wait aminute. The court
reporter needs to change his paper.

[Pause.]
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THE COURT REPORTER: Thank you.
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MR. MOTLEY: Your Honor, having gone through
what some might say endured in three some odd years
these crime-fraud proceedingsin various venues, | have
aconcern, and perhaps this should be the subject of
the next meeting, and maybe think about ways of
streamlining the process of how we put into the hopper,
categories of documents and the like.

Asyour Honor probably knows from reading the
Minnesota orders, thirty-nine thousand documents were

just released. That's an awful lot of documents for
anybody to read one by one, and, again, we're going to
urge that your Honor adopt the Minnesota procedures,
but lay that aside for a second.

I'n addition to the group of documents of
thirty-nine thousand, and the State of Minnesota
actually lost crime-fraud rulings on three major
categories that we've had some success at convincing
judges that those documents in the categories should
not be protected. We've got several hundred beyond the
Liggett documents that we've already addressed, the
Bliley documents, beyond the thirty-nine thousand,
beyondthese that are before you now, there are

hundreds of other documents, your Honor, that we are
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that we know will come up and be prosecuted from the
standpoint of the state seeking to either find the
documents not privileged in the first instance, or
subject to crime-fraud exception.

And | would ask your Honor to put on the
agendafor next month exactly how we're going to
address these thousands of documents in afashion that
is consistent both with the interests of both sides and
with judicial economy. | would just urge that that be

place on the agenda.

THE COURT: Certainly an appropriate agenda
item. It seemsto be about on the agendavirtually
every timewe meet, some form or another. So | assume
it will be there next month. 1'm happy to.

S0 just to decide what we're going to do here
then, | would then be looking for defendants' rebuttal
submissions in written form within 30 days. So that
means that would be getting to me right around the time
of the next status conference. So at least at that
conference we'll then schedule time for oral argument
onthat. Itlookslikeit will be particularly time
consuming.

And it seems to me appropriate to envision
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privileged in the first place, so that while we're
discussing a specific document, everybody be prepared
to discuss, the defendants' side, why itis, infact, a
privileged document in thefirst place, and from the
plaintiff's side, why not. And so, again, we're
dealing here now with arelatively limited number of
documents, and | think -- and these documents are,
indeed, at the tip of theiceburg, and | do sort of
need to move beyond them as we get into the bigger bulk
of documents.
MS. NIAL: Your Honor, the last time we met
and talked about procedure, we talked about the fact
that we, too, would be able to participate in the
rebuttal presentation, that is, after the defendants
have presented that, we would then be able to present,
also. | assume that intends to be your intention.
THE COURT: Correct. But | would assume
that, again, that can be rolled into the date we
schedule argument on this. That would bring it all to
afina head.
MS. NIAL: Yes, your Honor, within the

statement context.
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done so | can get to the thirty-nine thousand. All
right. All right.
[Laughter.]
MS. LINDBLOM: | think once we have
opportunity to put together our brief, we'll bein
better position to talk about what the structure of
such an outcome might be. So if we could bring that up
next time.
My one concern isthat I'm not sure | know
what argument we're facing. | guess we could look back
at plaintiff'sinitial submission that included what
are now these nineteen documents, and that that is
their argument to why the documents are not privileged.
| don't want to have to be responding, you know, making
up arguments against documents and responding to them,
that'sall.
THE COURT: Wadll, | realize that, but we
can't sort of endlessly go on. | think, with regard to
at least some of these, the questions about why are
they privileged in the first place are sufficiently
obvious that they appeared to me, without anybody even
arguing them to me, and just sort of reading them, you

sort of wonder on some of them, and where these
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don't think it's that the arguments we're going to be
hearing from Mr. Motley are so novel and unheard of
that you won't be able to respond in an articulate way
after hisoral argument, but at least next time we're
discussing specific documents, and | will entertain the
full range of arguments and counter arguments and at
least those.
All right. Now, Mr. Griffin, you wanted to
talk about the agendafor next time and some issues?
MR. GRIFFIN: Yes, your Honor. Scheduling of
our next get together. We had adiscussion, and |
think | sugggested in today's agenda, next target date
we had agreed on would be May 7th.
THE COURT: May 7th. That'sfine. Again,
I'll be here, so| can eventell you today it's
courtroom 10A. Courtroom 10A on May 7th.
MR. GRIFFIN: | think it's probably likely to
be abusy day on May 7th. | think | can anticipate

several agendaitems. Wehave -- | wasjust jotting

done my own thoughts as to what your Honor might have

before her by then.
Certainly, the subject matter of waiver

motion by the Commonwealth witnesses need to be
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today. | think, anticipate discovery related motions

in terms of where we go from here on particular issues

which the parties are trying to work together now, and
have to your Honor in timeto discuss that, that

agenda -- at that conference.

We are coming by May 7th, end, fact
discovery, as we need to address with your Honor, aswe
approach May 7th, | don't anticipate with certainty
what that issue might be, but it always comes up, as
things tendsto do, and, of course, you suggested
handling the procedures where we go from here on the
subject of crime-fraud documents. Sounds like a busy
day ahead on May 7th, your Honor. So | think it would
be alonger day than we have had recently, perhaps.
THE COURT: It goes without saying that the

earlier that the parties can get me their respective
motions, briefs and the agenda -- | mean, it wasn't a
problem today because it was arelatively short agenda
relative to the subject matter. | only got the agenda
yesterday; and if I'm going to have abusy day, | want
more than one day's notice of what my listislike.

Make surethat | have everything, and | haveread it,
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MR. GRIFFIN: WEell do everything to get that
to you so you can be --

THE COURT: And, again, | will be herein
courtroom 10A as of the very beginning of May. The
beginning of that week goesinto the 7th. So at least
I'll bein one place for awhile.

Anything else the parties want to raise
today? | have one additional item myself, but anything
you have? All right.

| did want to make sure we don't have some
misunderstanding or loose ends with regardto B.A.T
Industries and the case management order. | don't know
whether thereis someone herefor B.A.T. Industries.

MR. KOMAR: Yes, your Honor. Michael Komar.

THE COURT: All right.

But all along there's been this sort of hint
that somehow the case management order doesn't apply to
B.A.T. Industries, or the B.A.T. Industriesis going to
object to it, or the Commonwealth is going to be asking
for something different with regard to B.A.T.
Industries; and we're getting fairly deep into the case
management order timeframe, and both the Commonwealth

and B.A.T. Industries added two or three monthsto the
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proffers. Sowe'refar deeper into it than | thought
wewould be by thetime | ruled on that motion to
dismiss. So anybody, either side, thinksthat the case
management order is going to be revised in some
fashion, special fashion for the claims regarding
B.A.T. Industries, you better let me know about that
soon, because there's been thisloose end of ahint all
along that they weren't agreeing to it, weren't covered
by it, that sort of thing.

There areloose ends, | want them nailed down
by the next status conference at the latest. Perhaps
be notified sooner than that if anybody thinks that the
case management order doesn't apply to them, or they
still have opportunity to objecttoit. So | had
thought | was going to be getting those additional
meaterials on the motion to dismiss, like, November or
December, and | didn't get them in their entirety
until, like, February. Sowelost alot of timein
there.

So does anybody speak intelligently on that
today, satisfy my worries on this subject? Yeah.

MR. KOMAR: Well, your Honor, for your

information, B.A.T. Industriesfiled single justice
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THE COURT: Right. | assumed you would.

MR. KOMAR: Correct.

And the Commonweal th has responded to that,
and we anticipate we'll probably get a decision on that
probably within aweek. | spoketo Mr. Sobol afew
daysago. We're going to meet and confer, discuss
discovery issues probably within the next week or two,
whenever we hear on the single justice appeal .

MR. WEBER: Y our Honor, we --

THECOURT: Bein position to update me on
that the next status conference.
MR. KOMAR: Yes, your Honor. Will do.

MR. WEBER: Certainly speaking for the

Commonwealth, have been proceeding under the assumption

the case will not be delayed in any way as aresult of
B.A.T.'srefusal to participate in the case management.
THE COURT: Thatwould certainly normally be
my assumption, too, but | get the impression that the
parties were not necessarily making the same
assumption. And | wanted to resolvethat, as| say,
sooner rather than later, and hear any arguments about
why they should have a different schedule, sooner

rather than later; but it soundslike single justice
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in time to handle that at the next conference. | would
want that on the next agendato make sureit'snot a
lingering misunderstanding, shall we say; all right.

All right. Anything else for today?

MR. WEBER: No, your Honor.

THE COURT: Seeyou on the 7th.

OFFICER: All rise.

[Recessat 11:.55am.]
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