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Paintiff State of Colorado, ex rel. Gale A. Norton, through the undersigned attorneys, hereby

responds to the Motion of Certain Defendants to Dismiss the State’' s Amended Complaint.

INTRODUCTION

On June 5, 1997, the State filed a Complaint against seven domestic producers of
tobacco products, the foreign parent corporation of Brown & Williamson, and two industry
trade associations, challenging a massive and unprecedented course of unlawful conduct by the
defendants. The Attorney Genera bringsthis action in adual capacity: as attorney for the State
of Colorado, and as the chief law enforcement officer empowered to protect the public hedlth,
safety and welfare.

It is criticd for this Court to recognize that the defendants generdly do not chalenge the
Attorney Generd’s ability to seek civil pendties, injunctive rdlief or other erforcement remedies
inthisaction. Instead, defendants focus their arguments on whether the State is entitled to
damages as aremedy for their violations of the various satutes pled in the Amended Complaint.

For the reasons st forth baow, the motion to dismiss must be denied.

! On December 18, 1997, Defendants R.J. Reynolds Tobacco Co., Brown & Williamson Tobacco
Corp., individually and as successor by merger to American Tobacco Co., Inc., Lorillard Tobacco
Company, Philip Morris Inc., United States Tobacco Co., The Council for Tobacco Research - U.SA.,
Inc., and Tobacco Institute, Inc. filed a consolidated Motion to Dismiss and Memorandum Brief. On
December 19, 1997, Liggett Group, Inc. joined in that Motion and Memorandum Brief.



BACKGROUND

A. Statement of Facts.

The defendants are engaged in the business of producing and/or promoting the sdle of a product
which, when used as intended, exacts a saggering toll on society. Over 400,000 Americans die each
year from smoking-related illnesses. Smoking is responsible for the degth of about 90% of al people
who die from lung cancer; 87% of al people who die from chronic obstructive pulmonary diseases,
21% of all people who die from coronary heart disease; and 18% of al people who die from strokes.
(Amended Complaint 1 146).? Smokeless tobacco can be equally hazardous. It increases the risk of
ora cancer, and cancers of the esophagus, gum, pharynx and larynx. (Amended Complaint ] 148).

When the firgt scientific studies were published suggesting a connection between defendants
tobacco products and these illnesses, the defendants responded quickly to what they termed the “Big
Scare” (Amended Complaint 1 12, 43-50). Their principa response was to form, in 1953, afar-
reaching conspiracy the central misson of which was to deceive and to midead the American public
about the health consequences of tobacco use. (Amended Complaint §149-56). Forty-five years
later, this conspirecy isdill in place. Defendants, individualy and through their captive trade
associations (the Council for Tobacco Research -- U.SA., Inc. (“CTR”), which was origindly cdled

the Tobacco Industry Research Committee (“TIRC”), and the Tobacco Ingtitute (“T1”)), made repeated

2 At this stage of the proceedings, this Court must accept as true these and all other factual

dlegations in the Amended Complaint. See Rosenthal v. Dean Witter Reynolds, Inc., 908 P.2d 1095, 1099
(Calo. 1995).




representations about the safety of their tobacco products. (Amended Complaint 1 59-63).
Defendants sought to cast doubt on the veracity of scientific studies critica of their products, and to
offer supposedly independent research conducted under the auspices of the CTR. (Amended Complaint
11157, 58). Defendants continue to deny that tobacco products cause cancer and other illnesses, even
though their own research has long-confirmed the connection. (Amended Complaint 1 100-108).

Defendants aso misrepresented the addictive nature of tobacco products -- continuoudy
representing to the public that cigarettes and smokeless tobacco were not addictive. (Amended
Complaint 5, 114). Notwithstanding these public statements, numerous internal documents of the
defendants contain admissions by tobacco company researchers and executives acknowledging that
nicotine is, in fact, addictive. (Amended Complaint 11 110-111). Defendants lied about their ability to
control nicotine levelsin their products, and hid the fact that they added chemicals to their products to
enhance the addictive effect of nicotine. (Amended Complaint 1 115-116).

While defendants knew of both the addictive nature of nicotine and of the hazards of tobacco
use, they nonethel ess conspired to suppress and to restrain development of safer products. (Amended
Complaint 1173, 75, 79, 80, 85-91). Asaresult of this conspiracy, and despite their ability to produce
“sofer” cigarettes, the defendants did not market such products. (Amended Complaint § 75).

Findly, and what is perhaps their most egregious offense, defendants have engaged in along-
standing advertisng and marketing campaign directed at youth. These efforts have included sponsorship

of athletic events and concerts and other entertainment venues particularly appedling to minors



(Amended Complaint 1] 131), and the use of advertisng images particularly gppeding to minors.
(Amended Complaint 11 128-135). Advertisng dollars focused on magazines and youth-oriented
publications. (Amended Complaint Y 136-139).

Defendants conduct, as dleged in the Amended Complaint, violates the Colorado Consumer
Protection Act, 88 6-1-101 through 115, C.R.S. (1997) (* CCPA”); the Colorado Antitrust Act of
1992, 88 6-4-101 through 122, C.R.S. (1997); the Colorado Organized Crime Control Act, 88 18-
17-101 through 109, C.R.S. (1997) (“COCCA”); and the Abatement of Public Nuisance Act, 88 16-
13-301 through 316, C.R.S. (1997).

Asaresult of these statutory violations, the State has been forced to spend millions of dollars
each year to provide or pay for hedth care for state employees, as well asfor indigent and other digible
Colorado residents. (Amended Complaint §162). Infulfilling its Satutory duties, the State has
expended and will continue to expend substantia sums of money due to the increased cost of providing
hedlth care services for treatment of tobacco-caused diseases. As detailed in the Amended Complaint,
these increased expenditures have been caused by the unlawful actions of the Defendants. (Amended

Complaint  163).

B. Thel egal Standard.

Motions to dismissfor falure to state a clam under Rule 12(b)(5), C.R.C.P., are viewed with

disfavor by the courts. Rosenthd v. Dean Witter Reynolds, Inc., 908 P.2d 1095, 1099 (Colo. 1995).

Such motions should be granted only if “it appears beyond doubt that the plaintiff can prove no set of



factsin support of his cdlam which would entitle him to relief.” Dunlap v. Colorado Springs Cablevision,

Inc., 829 P.2d 1286, 1291 (Colo. 1992) (quoting Davison v. Dill, 503 P.2d 157, 162 (Colo. 1972)).
Such motions“are rarely granted under our ‘notice pleadings.”” Id.
The dlegations set forth in the Amended Complaint “must be viewed in the light most favorable
to the plaintiff.” Rosenthd, 908 P.2d at 1099.
The chief function of acomplaint isto give notice to the defendant of the
transaction or occurrence that is the subject of plaintiff’s clams.
(Citations omitted) Such acomplaint should not be dismissed on

moation for fallure to Sate a claim so long as the pleader is entitled to
some relief “upon any theory of thelaw.” (Citations omitted).

Id. at 1099-1100 (emphasisin origind).

Defendants expend considerable energy chalenging particular remedies sought by the State
under the gatutory violations pled. However, amotion to dismissfor falure to Sate aclam is not
intended to address the avail ability of the relief requested. “[1]t need not appear that plaintiff can obtain
the particular relief prayed for, so long as the court can ascertain thet some relief may be granted.” 5A
WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE 81357 at 339 (2d ed. 1987); see Norwalk

CORE v. Norwak Redevelopment Agency, 395 F.2d 920, 925-26 (2d Cir. 1968) (complaint should

not be dismissed for legd insufficiency “ except where there is afallure to state a clam on which some

relief, not limited by the request in the complaint, can be granted”); Asher v. Rdiance Ins. Co., 308 F.

Supp. 847, 850 (N.D. Cal. 1970) (unavailability of certain forms of relief does not render claim

susceptible to mation to dismiss); McHugh v. Reserve Mining Co., 27 F.R.D. 505, 506 (N.D. Ohio
1961) (unavailability of some part of the relief sought “is of no importance a al”). Thus, in those
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ingtances in which defendants motion chalenges only alimited part of the relief sought by the State, the

motion must be denied so0 long as some relief may be granted to the State.

ARGUMENT

l. THE STATE'SCLAIMSARE NOT PRECLUDED BY THE COLORADO
MEDICAL ASSISTANCE ACT OR BY ISSUESRELATED TO
PROXIMATE CAUSE

A. The Colorado M edical Assistance Act Does Not Bar the State's Statutory
Claims.

The Attorney Generd brings this case pursuant to her condtitutional and statutory duties as legd
counselor and advisor to the State and as the chief law enforcement officer responsible for prosecuting
civil law enforcement actions on behdf of the people of the State of Colorado. The Attorney Generd
assarts only stautory clamsfor relief in the Amended Complaint, choosing not to assert any cams
under the common law or under the reimbursement provisons of the Colorado Medica Assstance Act,
§ 26-4-403(3), C.R.S. (1997) (“CMAA").

It istrue that, a common law, a party generdly could not assert tort clams for injuries suffered
by athird party. The defendants have provided ample support for this proposition. In thislimited
context, the CMAA’s dorogation of that common law rule crestes an exclusive remedy had the State

pursued common law tort claims againgt these defendants.® Thus, it is obvious why the defendants

3 The decisons in similar tobacco litigation upon which defendants so strongly rely stand for nothing

more than this smple proposition. See Maryland v. Philip Morris, Inc., No. 96122017/CL. 211487, dip op.
(Cir. Ct. of Badtimore City, Md., May 21, 1997); lowaVv. R.J. Reynolds Tobacco Co., No. CL 71048, dip
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resort to recasting the State' s Amended Complaint as one sounding in tort. The State, however, has
not asserted any common law tort clams.

Asdetailed in the Amended Complaint, the State dleges that defendants have engaged in a
long-standing conspiracy to restrain competition, to decelve and midead the American public, and to
encourage Colorado’ s youth to begin alife-long addiction to tobacco products. When these statutory
violations are established at trid, the State will be entitled to recover its damages proximately caused by
defendants conduct, aswell asavariety of civil penaties and other sanctions. That one measure of
those damages may be the State’ s increased hedlth care costs, including Medicaid expenditures, does
not convert this case into atort action to recover Medicaid costs under the CMAA.

There are basically two ways that one statute can preclude application of another. Firgt, a
gatute may contain language expresdy evincing the Generd Assembly’ s intent to exclude the application

of other statutory remedies. See Collard v. Hohngtein, 174 P. 596, 597 (Colo. 1918) (“Theruleisthat

aremedy provided by one statute does not abolish that given by another, or by common law, unless

specificdly so provided’). Thereis absolutely no language in the CMAA that specifically provides, or

op. (D. Polk County, lowa, August 26, 1997); and McGraw v. The American Tobacco Co., No. 94-C-
1707, Letter Opinion (Cir. Ct. Kanawha County, W.Va,, February 13, 1997). (Defendants Memorandum,
Exhibits 1, 2 and 3). Not one of these cases, however, nor any case cited by defendants, supports the
proposition that statutory claims are similarly preempted. In fact, the courts in each of these cases
sustained state statutory claims smilar to those brought in this case. See Maryland, dip op. at 35-41;
lowa, dip op. a 810; McGraw v. The American Tobacco Co., No. 94-C-1707, dip op. (Cir. Ct. of
Kanawha County, W.Va., May 9, 1997) (TAB A).




even suggests, that the CMAA isintended to be the exclusive remedy for dameges caused by violations
of other statutes.”

Second, if agenerd provison in agtatute conflicts with a specid provison in another, and that
conflict isirreconcilable, then the specid provison will supersede the generd provision. 8§ 2-4-205,
C.R.S. (1997). Thereisno conflict, let done an irreconcilable one, between the State' s statutory clams
and the application of the CMAA. Each of the statutes relied upon by the State arise out of the exercise
of the State’ s police power, and are deemed necessary to safeguard the hedlth, welfare, and safety of
the State and its citizens. It is safeto say that an action under section 403(3) of the CMAA by the
Colorado State Department of Hedlth Care Policy and Finance againgt a third party who may beliable
to arecipient of medicad assstance, especialy where such ligbility is predicated on the tortious conduct
of that third party, serves a different purpose.

For these reasons, defendants motion to dismiss on the basis of the “exclusivity” of the CMAA

must be denied.

B. The State Has Adequatdly Pled That ItsInjuries Were Proximately Caused By
Defendants Conduct.

In arguing that dl of the State’s damages claims must be dismissed, defendants mix together

concepts of proximate cauise, remoteness and directness of injury, aswell as principles of sanding. All

4 None of the cases relied upon by defendants even remotely suggest that the CMAA preempts the

State’s statutory claims. See Tucker v. Gorman, 944 P.2d 653 (Colo. App. 1997), cert. granted, (Oct. 20,
1997); Kildahl v. Tagge, 942 P.2d 1283 (Colo. App. 1996), cert. denied, (Sept. 2, 1997); Henry v. Kemp,
829 P.2d 505 (Colo. App. 1992).




of these arguments are addressed in the State’' s pecific responses to chalenges under the CCPA, the
Colorado Antitrust Act, the Public Nuisance Act and COCCA. What will be discussed hereisthe
gravamen of defendants chdlenge to the Stat€' s damages clams -- that there are “too many intervening
factors and contingencies that must be considered before any damages could be properly and legdly
assessed.” (Defendants Memorandum, p. 16.)

Proximate cause is aquestion of fact. Graven v. Vail Assocs, Inc., 909 P.2d 514, 521 (Colo.

1996). When issues turn upon disputed facts, the matter may not be disposed of in a pretrial motion

under Rule 12. Clinev. Rabson, 856 P.2d 1, 2-3 (Colo. App. 1992) (inappropriate for trid court to

act in capacity of pre-trid factfinder).
A defendant proximately causes an injury when his or her wrongful conduct is a substantia

factor in bringing about the plaintiff’sinjury. Lyonsv. Nasby, 770 P.2d 1250, 1256 (Colo. 1989). A

defendant’ s conduct is consdered a substantia factor when it is of sufficient significance in producing
the harm s0 as to lead reasonable persons to regard it as a cause and to attach responsibility. Sharp v.

Kaser Found. Hedlth Plan of Colo., 710 P.2d 1153, 1155 (Colo. App. 1985), &f'd, 741 P.2d 714

(Colo. 1987).

Colorado does not require an aleged cause to be the sole cause of an injury. Nicholasv. North

CardlinaMed. Citr., Inc., 902 P.2d 462, 471 (Colo. App. 1995), af'd, 914 P.2d 902 (Colo. 1996).

If adefendant’ s conduct is a substantial contributing cause of injury, it isirrdevant to the causation

andyss whether other factors, including forces beyond the defendant’ s control, aso contributed to the



injury. Rupert v. Clayton Brokerage Co. of . Louis, Inc., 737 P.2d 1106, 1112 (Colo. 1987).
When an injury would not have occurred “but for” the defendant’ s conduct, causation is established.
Id. Where, as here, the defendants argue that various factors may have contributed to the State’s
injuries, the ultimate determination that a particular factor was a substantid factor for purposes of
establishing proximate cause must be made by atrier of fact. Graven, 909 P.2d at 520-21.

The defendants, citing Lyons, argue that the State' s damage claims must fail because the chain
of causation may be so attenuated that no proximate cause exists as amatter of law. 770 P.2d at 1257.
Butin Lyons, the Colorado Supreme Court reversed the district court’s order granting the defendant’s
Rule 12(b)(5) mation. The Supreme Court held that “[w]hether proximate cause exists is a question for
the jury and only in the clearest of cases, where reasonable minds could draw but one inference from
the evidence, does it become one of law to be determined by the court.” Id. at 1256. See dso Sharp,
710 P.2d at 1155.

The Sa€' s clamsinvolve dlegations of along-ganding conspiracy among multiple defendants
to suppress competition, to defraud the people and the State of Colorado and to conced from them
materid information. While the dlegations may be complex, this factor does not establish that the
connections in the evidence are so attenuated as to make proof of proximate cause impossibleasa
matter of law. Thiscaseisnot so “clear” that reasonable minds could draw only one inference from the
evidence that will be presented. Therefore, dismissa for lack of proximate cause under Rule 12(b)(5)

of the State’ s request for damages must be denied.
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. THE STATE MAY PURSUE ITSCONSUMER PROTECTION ACT
CLAIMS

A. The Colorado Consumer Protection Act.

The Colorado Consumer Protection Act, 88 6-1-101 through 307, C.R.S. (1997) (* CCPA”),
isan exercise of the State' s police power designed “to abate evils which are deemed to arise from the

pursuit of busness” People ex rel. Dunbar v. Gym of America, Inc., 493 P.2d 660, 667 (Colo. 1972).

In adopting the CCPA, the General Assembly intended to provide “prompt, economical, and readily

available remedies againgt consumer fraud.” Western Food Plan, Inc. v. Didrict Court, 598 P.2d

1038, 1041 (Colo. 1979).

Section 105 of the CCPA provides aligt of legidatively determined deceptive trade practices,
including four specific practices engaged in by the defendants: 8 105(1)(c) -- knowingly meking afdse
representation as to affiliation, connection, or association with or certification by another; 8 105(1)(e) --
knowingly meking a fase representation as to the characteristics, ingredients, uses, benefits, dterations,
or quantities of goods, food, services, or property; § 105(1)(g) -- representing that goods, food,
services, or property are of aparticular standard, quality, or grade, or that goods are of a particular
style or modd, if the person making the representation knows or should know thet they are of another;
and 8§ 105(1)(u) -- failing to disclose materia information concerning goods, Sarvices, or property,
which information was known &t the time of an advertissment or sale, if such failure to disclose such

information was intended to induce the consumer to enter into a transaction.
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To remedy these, and other deceptive trade practices, the Generd Assembly has prescribed a
number of broad remedies, including injunctive and other equitable relief (8 6-1-110), civil pendties (8
6-1-112), damages, including treble damages (8 6-1-113), costs and attorney fees (§ 6-1-113) and

certain crimina pendties (88 6-1-114 and 6-1-305).

B. Section 6-1-106(1) of the CCPA Does Not | nsulate Defendants Conduct.

Section 6-1-106(1) of the CCPA provides alimited exemption for conduct that is“in

compliance with the orders or rules of, or a satute administered by, afederd, state, or loca

governmenta agency.” 88 6-1-106(1), C.R.S. (1997) (emphasis added). Defendants, relying on

Suarez v. United Van Lines, Inc., 791 F. Supp. 815 (D. Colo. 1992), argue that their successful use of

this exemption depends only upon a showing thet their activities “fal under” any order, rule, or satute of
afedera agency.

Defendants’ reliance on Suarez is entirdly miplaced.®> Contrary to the dictum in Suarez, section
106(1) does not offer a defense to a defendant whose conduct merely “fals under” some federa rule,
order or statute. Section 106(1) is much narrower; it expresdy immunizes only conduct that is“in
compliance’ with a state or federa rule, order, or satute. § 6-1-106(1), C.R.S. Thefact of regulation

aoneis not enough to meet the requirements of section 106(1) -- conduct must actudly be shown to

5 In Suarez, the federal district court considered whether the Carmack Amendment to the Interstate

Commerce Act (49 U.S.C. §811707) preempted the application of the CCPA to the defendant’ s conduct.
Utilizing traditiona preemption analysis, the court concluded that the Crmack Amendment preempted
plaintiff’sclams. 791 F. Supp. at 816. In dictum, the court inexplicably stated that section 106(1)
excludes activity that “falls under a statute administered by a federdl, state or local agency.” Id. at 817.
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“comply” with the dictates of ardevant regulatory scheme. See State ex rel. Woodard v. May Dep't

Stores Co., 849 P. 2d 802, 811 (Colo. App. 1992), af’d in part, rev'd in part on other grounds, 863

P.2d 967 (Colo. 1993) (holding that, snce May D & F s conduct was “not in compliance with the
goplicable FTC guiddines, it is not exempt from the CCPA”).

Defendants also assart that “[t]he State does not, and cannot, claim that the cigarette
manufacturers have not fully complied with the mandates of the exhaustive federa regulatory program
administered by the FTC . ..” (Defendants Memorandum, p. 23). At the center of defendants
argument is atrade rule promulgated by the Federd Trade Commission (“FTC”) in 1964, and the
extengve findings supporting thet trade rule. See 29 Fed. Reg. 8324-8375 (duly 2, 1964) (Defendants
Memorandum, Exhibit 10). Thistrade rule, however, was vacated by the FTC the following year and
removed from the Code of Federd Regulations. See 30 Fed. Reg. 9484, 9485 (July 29, 1965) (TAB
B).

Thus, dl defendants are left with to support their argument is areservation of authority to the
FTC “with respect to unfair or deceptive acts or practices in the advertising of cigarettes’ in the Federa
Cigarette Labding and Advertisng Act, 15 U.S.C. 8 1336 (“FCLAA”), and afew enforcement actions

undertaken by the FTC in the intervening thirty-three years.® Defendants make no attempt to explain

6 Defendants also cite, without explaining how it is relevant to an analysis under section 106(1) of

the CCPA, the FTC' s obligation under 15 U.S.C. 81337 to submit an annual report to Congress
“concerning (1) current practices and methods of cigarette advertising and promotion, and (2) such
recommendations for legidation as it may deem appropriate.” (Defendants Memorandum, p. 22).
Clearly, this obligation does not preempt application of the CCPA to defendants conduct.
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how either this reservation of enforcement authority, or the meager enforcement activity of the FTC,
condtitutes a“rule, order or statute” with which defendants must comply for purposes of section 106(1)
of the CCPA.” In any event, the question whether defendants acted “in compliance” with some federa

rule, order or statute is adecidedly factua one ingppropriate for consderation under Rule 12(b)(5).

C. The State Has Standing To Pursue lts CCPA Claims.

Defendants next argue that the State may not seek damages under the CCPA because the State
isnot a“person” as defined in the CCPA. This argument does not in any way chalenge the authority of
the Attorney Genera to seek enforcement remedies against these defendants. A “person” under the
CCPA isdefined as.

[A]nindividud, corporation, business trust, estate, trust, partnership,

unincorporated association, or two or more thereof having ajoint or
common interest, or any other lega or commercid entity.

8 6-1-102(6), C.R.S. (1997) (emphass added). Defendants argue that since this definition does not
contain the language “ government or governmenta subdivison or agency” which isincluded in
Colorado’ s generd statutory definition of the term “person,” 8 2-4-401(8), C.R.S. (1997), the Generd

Assembly must have intended to exclude governmentd entities, such as the State, from seeking damages

! Defendants cite no authority for the proposition that the Federal Trade Commission Act in any

way “occupies the field” or otherwise preempts the operation of state deceptive trade practices statutes.
Numerous court decisions stand for exactly the opposite proposition -- that state and federal deceptive
trade statutes serve complimentary purposes and can be enforced smultaneoudy. See, e.g., Bailey
Employment System, Inc. v. Hahn, 545 F. Supp. 62 (D. Conn. 1982); Hindsv. Paul’s Auto Werkstatt,
Inc., 810 P.2d 874 (Ore. App. 1991); State v. Amoco Qil Co., 293 N.W.2d 487 (Wis. 1980).
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under the CCPA. Thisargument, which is wholly unsupported by case law, is unavalling for severd
important reasons.

Firg, the CCPA’s definition of “person” contains critica language which reflects the Generd
Assembly’ s intent to encompass the State within section 102(6). Unlike section 2-4-401(8), the

CCPA'’s definition of “person” includes the phrase “any other legal or commercid entity.” The adjective

“any” used in adatute isinterpreted to mean “dl.” Window v. Morgan County Comm’rs, 697 P.2d

1141, 1142 (Colo. 1985); Audtin v. Weld County, 702 P.2d 293, 294 (Colo. App. 1985). It cannot

be disputed that the State of Colorado isa*legd entity” under any definition.

Moreover, generd provisions, terms, phrases, and expressions used in a statute are to be
liberaly congtrued in order that the true intent and meaning of the Statute can be given effect. § 2-4-
212, C.R.S. (1997). The Colorado Supreme Court has stated that an “ expangve gpproach” must be

taken in interpreting the CCPA. May Dep't Stores Co. v. State ex rel. Woodard, 863 P.2d at 973

n.10. Indefining “person” to include “any other legd or commercid entity” the legidature evinced no
intent to exclude any legd entity from the definition. Rather, relying on the common usage of the
language of section 6-1-102(6), and taking an expangve gpproach to interpreting the CCPA, it isclear
that the State isa“person” under the CCPA.

Significantly, in a case involving these same tobacco defendants, atria court in Maryland held
that the state was a“ person” under Maryland’s Consumer Protection Act. Relying on a definition of

“person” identica to that contained in the CCPA, that court was persuaded that the language “ or any

15



other legd or commercid entity” madeit clear that the State was a* person” entitled to seek damages for

deceptive trade practices. Maryland v. Philip Morris, Inc., No. 96122017/CL 211487, slip op. at 36-

37 (Cir. Ct. of Bdtimore City, Md., May 21, 1997) (Defendants Memorandum, Exhibit 1).
Finally, defendants argument that the CCPA’ sinternal construction demongirates that the

Attorney General has no private damage remedy, completely missesthe point. The Attorney Generd

does not seek compensatory damages in this action in her capacity aslaw enforcer under the CCPA 2
Rather, with respect to this damages claim, she represents the State of Colorado asitslega counsd in
an effort to recover the State' s damages proximately caused by defendants deceptive trade practices.
Because the State of Colorado isa*“person” under the CCPA, it is entitled to seek damages
under section 113 of that Act. Accordingly, defendants motion to dismiss the State' s damages dams

under the CCPA must be denied.

D. The State' sFirst Claim for Relief is Not Preempted by the Cigar ette L abeling
and Advertisng Act.

1 Preemption of the State's claims must be narrowly construed.

Preemption analysis garts with the assumption that federal law does not supersede the State's

higtoric police powers “unless that is the clear and manifest purpose of Congress.” Cipollone v. Liggett

Group, Inc., 505 U.S. 504, 516 (1992) (citing Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230

8 It isin the context of an enforcement action brought by the Attorney General under section 110 or

section 112 of the CCPA that statutory attorney fees under section 6-1-113(4), C.R.S. (1997) become
relevant. Asa person entitled to seek damages under section 113 of the CCPA, the State relies on section
6-1-113(2)(b), C.R.S. (1997), for its entitlement to costs and attorney fees should it prevail in this action.
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(1947)); see dso Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 138 (1990) (“[t]he purpose of
Congress [ig the ultimate touchstone” of preemption andyss).
The hedth and safety of each State’ s citizens “are primarily, and higtoricadly . . . matter[s] of

local concern.” Medtronic v. Lohr, uU.S. , 116 S.Ct. 2240, 2245 (1996). “Satestraditionaly

have had grest |atitude under their police powersto legidate asto the protection of the lives, limbs,
hedlth, comfort, and quiet of al persons” 1d. Accordingly, courts are reluctant to find preemption
where the result would displace the power of a state to protect the hedlth and safety of its citizens.

Wisconsin Public Intervenor v. Mortier, 501 U.S. 597, 605 (1991); Hillsborough County v.

Automated Medicd Labs, Inc., 471 U.S. 707, 715 (1985).

Courts have expresdy gpplied the heath and safety presumption againgt challenges that state
laws or clams are preempted by the Federal Cigarette Labding and Advertisng Act (“FCLAA™), 15

U.S.C. 88 1331-1341. Cipallone, 505 U.S. at 518; Philip Morris, Inc. v. Harshbarger, 122 F.3d 58,

68 (1st Cir. 1997); Castano v. American Tobacco Co., 870 F. Supp. 1425, 1431 (E.D. La. 1994).

Courts must construe the express preemption provison in the FCLAA as narrowly as possible so asto
preserve maximum date authority consstent with the Supremacy Clause. See Cipollone, 505 U.S. at

518-520.
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2. The CCPA isa proper exercise of police power.

In the firs mgor decison interpreting the CCPA, the Colorado Supreme Court established
clearly the purpose and importance of the CCPA:

The right to regulate in the name of the police power is especidly clear
when the legidative intent is to regulate commercid activitiesand
practices which, because of their nature, may prove injurious, offensive,
or dangerous to the public. And this police power relates not only to
the public's physica or menta health and safety, but aso to the public
financid safety. Thereisanecessary resduum of power which the state
possesses to safeguard the interests of its people, and pursuant to this
power laws may be passed to protect the public from financid loss, and
to abate evils which are deemed to arise from the pursuit of business.

People ex rdl. Dunbar v. Gym of America, Inc., 493 P.2d 660, 667 (Colo. 1972) (citations omitted).

Thus, the Court’ s analysis of the preemptive effect, if any, of the FCLAA onthe Firg Clam for Relief
must be drawn as narrowly as possible.’ Such an andlysis must begin with an examination of the First
Clam for Relief in the context of the express preemption language in the origind Act and in the 1969

amendments to that Act.

3. The 1965 Act.
Adopted in July 1965, section 5 of the origina version of the FCLAA contained the following
provision regarding preemption:
@ No statement relating to smoking and hedlth, other than the

statement required by section 4 of this Act, shdl be required on any
cigarette package.

9 The enactment of express preemption language in the FCLAA “implies that matters beyond that

reach are not pre-empted.” Cipollone, 505 U.S. at 516.
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(b) No statement relating to smoking and hedlth shall be required in
the advertisng of any cigarettes the packages of which arelabeled in
conformity with the provisons of this Act.

Thisorigind Act was designed to expire on July 1, 1969. Cipollone, 505 U.S. at 514.

Recognizing the precise and narrow nature of this preemption language, the United States
Supreme Court concluded that “these provisons merely prohibited state and federd rulemaking bodies
from mandating particular cautionary statements on cigarette labels.. . . or in cigarette advertisements . .

" 1d. a 518. Thislanguage did not preempt State law damages actions. Id. at 519-20. Thus, to the
extent that the State’ s Amended Complaint aleges deceptive trade practices which occurred prior to

Jduly 1, 1969, the First Claim for Relief is not preempted by the FCLAA.

4, The 1969 Act.

In 1969, Congress passed the Public Hedlth Cigarette Smoking Act which amended the
FCLAA in severd ways. In addition to strengthening the warning label required on cigarette packages,
Congress modified the preemption provision by replacing the origind section 5(b) with a provison that
reads:

(b) No requirement or prohibition based on smoking and hedlth
shall be imposed under State law with respect to the advertising or

promotion of any cigarettes the packages of which are labeled in
conformity with the provisons of this Chapter.

15 U.S.C. §1334(b). Critica to the analyss of whether a particular statute or claim is preempted by

this provison is the nature of the duty imposed by that Satute or claim. Cipollone, 505 U.S. at 528-29.
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If aclam imposes a gpecific duty “based on smoking and hedlth,” then it is preempted. If the duty
imposed is a different or more generd one -- such asthe duty not to deceive -- then the FCLAA
provides no protection. Id.

The State’ s First Claim for Relief does not impose a specific duty based on smoking and hedth.
Rather, it flows from the more genera obligation not to deceive embodied in section 6-1-105(1)(u) of
the CCPA. The CPPA was not promulgated by the Generd Assembly for the purpose of requiring
cigarette manufacturers to warn the public about the dangers of smoking, or to prohibit the advertisng
or sde of cigarettes unless accompanied by a particular warning. It is, instead, a general police power

statute designed to combat deceptive advertisng. Gym of America, 493 P.2d at 667.

That such gatutory clams survive a preemption anadysis under the FCLAA is clear from the

following language in Cipollone:

Fird, in the 1969 Act, Congress offered no sign that it wished to
insulate cigarette manufacturers from longstanding rules governing fraud.
To the contrary, both the 1965 and the 1969 Acts explicitly reserved
the FTC' s authority to identify and punish deceptive advertisng
practices -- an authority that the FTC had long exercised and continues
to exercise. . . . Thisindicates that Congress intended the phrase
“relating to smoking and hedth” (which was essentidly unchanged by
the 1969 Act) to be construed narrowly, so as not to proscribe the
regulation of deceptive advertisng.

1d. at 529 (emphasis added).’® Other courts have sustained claims under state deceptive trade

practices statutes, concluding that the general duty not to deceive imposed by such statutes took them

10 The Court found further evidence of the narrow scope of the FCLAA’ s preemption language in
the Senate Report on the 1969 Act. “The Senate Report emphasized that the ‘ preemption of regulation or
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outside the preemptive scope of the FCLAA. See Burton v. R.J. Reynolds Tobacco Co., 884 F.

Supp. 1515, 1521 (D. Kan. 1995); Castano v. American Tobacco Co., 870 F. Supp. 1425, 1433

(E.D. La 1994).

It would be an incongruous reading of Cipallone to conclude that the State could chalenge
defendants affirmative misrepresentations (which defendants do not claim are preempted) regarding
nicotine addiction, nicotine manipulation and the hedth effects of smoking and, at the same time,
conclude that defendants’ failure to disclose materid information relating to the falsity of those
representations was immunized by the 1969 Act.

In this case, the State does not seek to compd disclosures of product ingredients, nor to impose
greater warning requirementsin defendants advertisng or promotions. Thisis not afailure to warn case
similar to that brought by the plaintiff in Cipollone.** Failure to warn daims challenge the sufficiency of
package labels and warnings utilizing common law tort principles. Clearly, the FCLAA was intended to
be preemptive to avoid differing package labeling requirements from state to sate. Cipollone, 505 U.S.
at 513-14. In contragt, the State’ s First Claim for Rdlief dleges that defendants committed a deceptive

trade practice by failing to disclose materid information that would have reveded the fdsty of the

prohibition with respect to cigarette advertising is narrowly phrased to preempt only State action based on
smoking and hedth. It would in no way affect the power of any State . . . with respect to the taxation or
the sale of cigarettes to minors, or the prohibition of smoking in public buildings, or smilar police
requlations.”” 505 U.S. at 529 n.26 (quoting S. Rep. No. 91-566, p. 12 (1969)) (emphasisin origind).

Hu In Castano, the court determined that plaintiff’s fraudulent concealment and Consumer Protection

Law claims were not failure to warn claims. 870 F. Supp. at 1436.
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representations that they made to the public. Nothing in the FCLAA suggests an intent by Congressto
preempt the State from enforcing its laws againgt deceptive and mideading advertisements™

Because the State’ s failure to disclose claim does not arise from a specific state-imposed duty
“with respect to smoking and health” under the 1969 Act, but rather from a genera duty not to decelve,

it isnot preempted under the narrow holding of Cipollone.

5. The Compr ehensive Smokeless Tobacco Health Education Act.

Any preemption andysis of the First Claim for Relief’ s dlegations concerning deceptive trade
practices relating to smokel ess tobacco products is governed by the express language of the
Comprehensive Smokeless Tobacco Hedth Education Act, 15 U.S.C. 88 4401-4408 (“CSTHEA”).
Section 4406(b) provides, with respect to Sate and local action:

No statement relating to the use of smokeless tobacco products and
hedlth, other than the statements required by section 4402 of thistitle,
shall be required by any State or loca statute or regulation to be
included on any package or in any advertisement (unlessthe
advertisement is an outdoor billboard advertisement) of a smokeless
tobacco product.

15 U.S.C. § 4406(b). The Supreme Court, in Cipollone, interpreted this provison to preempt “only
positive enactments by legidatures or adminidrative agencies that mandate particular warning labels.”

505 U.S. at 518-19. Significantly, the CSTHEA aso contains a“savings clause” which narrowsthe

12 Defendants allege that the entirety of the State's First Claim for Relief is preempted by the
FCLAA, including the allegations regarding nicotine addiction and the defendants' manipulation of nicotine.
However, neither of these issues was even mentioned in the Congressional reports accompanying the
origina statute or the 1969 amendments.
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scope of its preemptive effect to expresdy permit sate laws and clams unrelated to “ Satements
required’ by the Act:

Nothing in this chapter shal rdieve any person from liability at common
law or under State statutory law to any other person.

15 U.S.C. 84406(c). Becausethe CSTHEA expresdy limits its preemptive effect to state labeling
requirements, the State' s First Clam for Rdlief, which contains no such requirement, is not preempted

asit relates to smokeless tobacco products.

1. THE STATE HASSTANDING TO PURSUE ITSANTITRUST CLAIMS

The defendants argue thet the State' s Fifth Claim for Relief should be dismissed because the
State lacks standing to assert an antitrust claim. The defendants arguments concerning standing -- none
of which are directed at the Attorney Generd’ s authority to pursue injunctions, civil pendties or other
sanctions under the Colorado Antitrust Act -- fundamentally miscongtrue both the nature of the State's

antitrust dlaim and the law of antitrust sanding and, for the reasons detailed below, mugt fail.

A. The Colorado Antitrust Act is|ntended to Promote the Unrestricted Production
of the Highest Quality and Safest Goods.

The defendants have not chalenged the State' s substantive claim that the defendants violated
the Colorado Antitrust Act. Instead, they rely on a handful of cases, taken out of context, to argue that
the State lacks standing to chalenge their anticompetitive conduct. Because the purposes underlying the
antitrust laws are such an integrd part of these decisions, abasic review of these lawsisimperativein

order to analyze the shortcomings of defendants standing arguments.
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One of the fundamentd tenets of the antitrust lawsiis that unfettered competition is criticd to a
free market economy and to the production of the highest quality goods at the lowest prices. Standard

Oil Co.Vv. ET.C., 340 U.S. 231, 248 (1951) (“The heart of our nationa economic policy long has

been faith in the value of competition”); National Society of Professond Engineersv. United States,

435 U.S. 679, 695 (1978) (“The Sherman Act reflects alegidative judgment thet ultimately competition
will produce not only lower prices, but dso better goods and services’). Conduct which unreasonably
restrains or decreases competition is antitheticd to this fundamenta principle. That iswhy, under both
date and federd antitrust law, it isillegal to conspire, combine or agree to restrain trade or commerce.
8§6-4-104, CR.S;; 15U.S.C. 81.

Certain types of collusive conduct, like price-fixing, bid rigging, market alocation arrangements,
and output restrictions, have such predictable and pernicious anticompetitive effects, and so lack any
redeeming vaue, that they are conclusvely presumed to be unreasonable and thereforeillegd. See,

€.0., United States v. Topco Assocs,, Inc., 405 U.S. 596 (1972); Northern Pac. Ry. Co. v. United

States, 356 U.S. 1, 5 (1958); United States v. Socony-Vacuum Qil Co., 310 U.S. 150 (1940).** This

per se label meansthat a plaintiff need only prove that the prohibited practice occurred, and is not

required affirmatively to demondrate its competitive unreasonableness. At the sametime, adefendant is

13 Other types of restraints are analyzed under the “rule of reason,” according to which the finder of

fact must determine whether the questioned practice imposes an unreasonable restraint on competition,
taking into account a variety of factors, including specific information about the relevant business, its
condition before and after the restraint was imposed, and the restraint’ s history, nature, and effect.
Arizonav. Maricopa County Med. Soc., 457 U.S. 332, 343 and n.13 (1982).
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prohibited from attempting to justify the restraint as reasonable. Northern Pac. Ry. Co., 356 U.S. a 5;

Socony-Vacuum, 310 U.S. at 220-21. Additionally, no eaborate study of the marketplace is required

if the restraint is deemed per se unlawful. National Society of Professona Engineers, 435 U.S. at 692.

It isagaing this generd legd backdrop that the State has alleged -- and for purposes of the
defendants motion these allegations must be accepted as true -- that the defendants have engaged in
per seviolaions of the Colorado Antitrust Act by participating in two long-standing agreements to
restrict output. First, the State has dleged that the defendants entered into an agreement over 40 years
ago, which agreement continues today, jointly to restrict and suppress their research and development
programs in order to prevent any one of them from manufacturing and sdlling safer tobacco products™

Thistype of collusive output retriction is clearly prohibited by the antitrust laws Allied Tube & Conduit

Corp. v. Indian Head, Inc., 486 U.S. 492, 500 (1988) (agreements to restrict competition with respect

to any aspect of aproduct run afoul of the antitrust laws); § 6-4-102, C.R.S. (Generd Assembly
expresdy recognizing that competition is fundamenta to production of the highest quality commodities
and services).

Second, the State has alleged that the defendants aso conspired to suppress the flow of
complete and accurate information about the hedlth effects of their products. The defendants
agreement has effectively prohibited the competitive flow of information from the defendants about the

quality and safety characteristics of their product for more than 40 years, and has deprived consumers
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of the ahility to make informed choices about the critica issue of safety in a competitive marketplace.

Such an agreement is a patent violation of the antitrust laws. See F.T.C. v. Indiana Federation of

Dentigs, 476 U.S. 447 (1986) (dentists and their trade association conspired unreasonably to restrain
trade by agreeing not to provide insurance company with information requested by insurer to evaluate

necessity of services and make payment decisions); Sugar Ingtitute v. United Siates, 297 U.S. 553,

596-97 (1936); United States v. Gasoline Retail Deders Ass n, 285 F.2d 688, 691 (7th Cir. 1961)

(agreement to limit advertising held to be a per se violation of the Sherman Act).

These output restrictions, the State contends, ultimately caused the tobacco products consumed
by Colorado citizens to be more hazardous than they would have been in the absence of the conspiracy.
As adirect consequence, the State, which is one of the largest health care purchasers in Colorado, has
incurred and will continue to incur much higher hedth care costs for smoking-related illnesses suffered
by itsindigent resdents and has paid and will continue to pay higher hedlth insurance premiumsfor its

employees.

B. The State Has Suffered Antitrust Injury.

The defendants argue that the State’ s antitrust claim must be dismissed because the State has

not suffered “antitrust injury,” and thus lacks antitrust standing. The basic thrust of this argument is that

14 As dleged in the Amended Complaint (11 72-97), many of the defendants successfully designed
products which effectively reduced known health risks of smoking. Y et, except for some minor test
marketing, none of these products were ever manufactured or sold because of the on-going conspiracy.
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the State' sinjuries, if any, flow from the defendants' tortious conduct, not from ther violations of the
antitrust law.

There are two basic problems with the defendants argument concerning antitrust injury. The
first isthat it ignores the facts of thiscase. As explained above, this case squardly presents serious
dlegations of anticompetitive conduct which must be accepted as true for purposes of the defendants
motion.

The second problem with the defendants argument is that it ignores the law. The defendants
pogition, abat anillogical one, ssemsto be that if they committed a tort, then they cannot have dso
violated the antitrust laws. Thisissmply not the law. The fact that certain conduct may giveriseto
both an antitrust dlaim and another type of clam for reief, including persond injury clams, does not --
asamatter of law or public policy -- exempt the conduct at issue from the antitrust laws. See Hayesv.
Solomon, 597 F.2d 958, 972-73 (5th Cir. 1979), cert. denied, 444 U.S. 1078 (1980). Such aholding
would effectively vitiate the antitrust laws with respect to dl potentidly dangerous goods and services.

The Supreme Court has expresdy rejected defendants argument. Nationd Society of

Professond Engineers, 435 U.S. at 695-96 (exceptions to the Sherman Act for anticompetitive

agreements relating to “ potentidly dangerous goods and services would be tantamount to areped of the
satute’). The State’s Amended Complaint dleges, inter dia, that the defendants engaged in along-

standing conspiracy pursuant to which they purposefully banned the development and sale of
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innovations which would have made their deadly products safer and saved countlesslives. The antitrust
laws apply to these defendants just as they apply to every other manufacturer.
The defendants dso have miscongtrued the law regarding antitrust injury.  Antitrust injury is one

of multiple factors™ which are rlevant in determining whether a plaintiff has

1 In Associated Gen. Contractors of Cal., Inc. v. California State Council of Carpenters, 459 U.S.
519 (1983), the Supreme Court elaborated on various factors which may be considered in andyzing
antitrust standing, noting that it is “virtualy impossible to announce a black-1etter rule that will dictate the
result in every case.” |Id. at 536. The factors identified include the causal connection between the
antitrust violation and the harm alleged, improper motive, the directness or indirectness of the injury
aleged, whether the injury was of atype that Congress sought to redress through the antitrust laws, the
speculative nature of damages, the risk of duplicative recoveries or complex gpportionment of damages,
and whether the denial of standing would leave a significant violation unremedied. |d. at 537-46.
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standing to maintain an antitrust damages case.® Antitrust injury is defined as

(1) injury of the type the antitrust laws were intended to prevent; and
(2) that flows from that which makes the defendants acts unlawful.

Brunswick Corp. v. Pueblo Bowl-O-Mat, 429 U.S. 477, 489 (1977).

The purpose of antitrust injury anadlysisisto deny standing in antitrust cases to plaintiffs seeking
to recover damages for losses resulting from increased competition. P. AREEDA & H. HOVENKAMP,
ANTITRUST LAW, § 360a at p. 210 (1995) (at its most fundamentd levd, the antitrust injury
requirement precludes recovery for losses resulting from increased competition, even if such competition
was caused by conduct violating the antitrust laws). Thisis because the antitrust laws are designed to
promote and increase unfettered competition. Allowing aplaintiff to recover for injuries susained due

to increased competition is antithetical to the purpose of the antitrust laws. Cargill, Inc. v. Monfort of

Calo., Inc., 479 U.S. 104, 117 (1986) (“threeat of lost profits due to possible price competition

following amerger does not condtitute threet of antitrust injury”); Brunswick, 429 U.S. 477 (1977);

Brown Shoe Co. v. United States, 370 U.S. 294, 320 (1962) (the antitrust laws were enacted for “the

protection of competition, not competitors’).
The State’ s Amended Complaint, in sharp contrast, seeks to recover damages which flow from
a reduction in competition among the defendants caused by their congpiracy to restrict the manufacture

and sde of safer products and the dissemination of complete and accurate information about their

16 The defendants have not challenged the State' s ability to seek civil pendlties or injunctive relief.

For this reason aone, as explained on pages 5-6 of this Response, the defendants motion to dismiss the
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products. Such harm is precisely the type of injury that the antitrust laws were designed the prevent.

Nationd Society of Professona Engineers, 435 U.S. at 695; Indiana Federation of Dentigts, 476 U.S.

447 (1986).
Significantly, courts consdering the issue of antitrust injury in other state tobacco litigation have

reached this same conclusion. See Minnesotav. Philip Morris, Inc., No. C1-94-8565, dip op. at 7-8

(D. Ramsey County, MN., May 19, 1995) (TAB C) (Order denying defendants motion to dismiss);

Minnesotav. Philip Moarris, Inc., No. C1-94-8565, dip op. at 3-8 (D. Ramsey County, MN., January

26, 1998) (TAB D) (Order denying defendants motion for summary judgment on the State’ s antitrust

cdams); Washington v. American Tobacco Co., Inc., No. 96-2-15056-8 SEA, dip op. a 3, 7-10

(King County Super. Ct., WA., November 19, 1996) (TAB E) (Order on Defendants Joint motion to

dismiss). For dl these reasons, the defendants argument concerning antitrust injury mud fail.

C. The State Need Not Be A M arket Participant Nor Suffer Direct InjuriesTo
Have Standing To Pursue | ts Damages Claims.

The defendants dso argue that the State lacks standing to seek damages because it is not suing
as aconsumer, competitor, or other participant in the Colorado cigarette market. This argument must
be rgjected for two reasons. Firdt, the antitrust laws do not require aplaintiff to be a market participant

and, second, Colorado antitrust law expressy expands the State' s standing to seek indirect injuries.

State' s antitrust claim should be denied.
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1 The State need not be a market participant.

Contrary to the defendants argument, the antitrust laws do not require that a plaintiff be a

participant in the market that is aleged to have been restrained. In Blue Shidld of Virginiav.
McCready, 457 U.S. 465 (1982), the Supreme Court considered this precise issue and held that an
individua who was not a participant within the restrained market had standing to sue for treble damages
under § 4 of the Clayton Act."” The Court concluded that the plaintiff, who had been forced to pay
costs that she would not have incurred in the absence of the conspiracy, had standing because the injury
she suffered was “inextricably intertwined with the injury the congpirators sought to inflict on
psychologists and the psychotherapy market.” McCready, 457 U.S. at 484.

The Court’sdecison in McCready was gregtly influenced by the fact that there was relatively
little risk of duplicate recovery engendered by the plaintiff’sclam. McCready’s psychologist -- who
was part of the group targeted by the aleged conspiracy -- had been paid for his services by
McCready, and thus had not been injured by the anticompetitive conduct at issue. McCready, in

contrast, was “out of pocket” as a consequence of the aleged conspiracy. McCready, 457 U.S. at

1 The plaintiff in McCready was a psychotherapy patient who asserted an antitrust claim against

her group health care insurance plan and a trade association of psychiatrists for alegedly engaging in a
congpiracy to exclude and boycott clinical psychologists from receiving compensation under the plaintiff’s
insurance plan. Plaintiff alleged that as a result of the conspiracy, her insurance company denied her
clams for the cost of treatments she received from a psychologist, thus causing her to be injured in her
business or property.
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475. Thus, in andyzing this antitrust Standing issue the Court looked ultimately to who it was that bore
the costs associated with the conspiracy and whether there wasrisk of duplicate recovery.*®

In the present case, there is no question that the State has borne the costs of the conspiracy
dleged in the Amended Complaint and that thereis dmost no risk of duplicate recoveries. Itisclear
that with respect to indigent tobacco users, whose smoking-related hedlth care costs are covered by the
State, that it is the State -- not tobacco users -- that pays for the cogts that flow from the conspiracy.
Judt like the psychologistsin M cCready, indigent Colorado residents who suffered adverse health
consequences from smoking would not have standing to assert an antitrust clam. Thisis because the
increased costs of hedlth care for such resdents were either paid for or reimbursed by the State. See

Rozemav. The Marshfidd Clinic, 977 F. Supp. 1362 (W.D. Wis. 1997) (indigent plaintiffs who have

been reimbursed by co-plaintiff Wisconsn Department of Hedth and Family Services had no sanding

because they had not suffered any injuries as aresult of the defendants conduct).

18 Courts before and after McCready have also recognized that a plaintiff need not be a consumer,

competitor or participant in the restrained market in order to have antitrust standing. See Mandeville
Isand Farms, Inc. v. American Crystal Sugar Co., 334 U.S. 219, 236 (1948) (The Sherman Act “does not
confine its protection to consumers, or to purchasers, or to sellers. . . . The Act is comprehensivein its
terms and coverage, protecting al who are made victims of the forbidden practices by whomever they
may be perpetrated”); Ostrofe v. H.S. Crocker Co., Inc., 740 F.2d 739, 746 (Sth Cir. 1984); Crimpers
Promotions, Inc. v. Home Box Office, Inc., 724 F.2d 290, 296 n. 6 (2d Cir. 1983); Ashmore v. Northeast
Petroleum, 843 F. Supp. 759, 769 n.16 (D. Me. 1994); Donahue v. Pendleton Woolen Mills, Inc., 633 F.
Supp. 1423, 1438 (S.D.N.Y. 1986).
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2. The State has standing to suefor itsindirect injuries.

The defendants attempt to take advantage of a doctrine that has developed in federd antitrust
law which holds that only parties directly harmed by antitrust violations have standing to assert damage
clams based on such violations. This standing prerequisite, known as the indirect purchaser doctrine,

was firgt announced by the Supreme Court in lllinois Brick Co. v. Illinais, 431 U.S. 720 (1977).

In lllinois Brick, the State of 11linois and local governmentd entities brought a treble damages
action aleging that certain concrete block manufacturers had engaged in a price-fixing conspiracy. The
defendants moved to dismiss the complaint on the ground that the plaintiffs lacked standing to assert a
damages action under the Clayton Act. Theissue before the Court turned on whether indirect
purchasers (that is, individuas or entities in the chain of manufacturing or distribution other than the
overcharged direct purchaser) had standing to sue under the Clayton Act for treble damages.

The Court concluded that granting damages standing to such indirect purchasers would cregate
risks of double recovery againgt defendants and necessitate complex and costly inquiriesinto just how
much injury had been passed on to the plaintiffs. Illinois Brick, 431 U.S. at 730-32. Accordingly, the
Court held that the plaintiffs lacked standing to bring aclam for treble damages to recover for
overcharges resulting from the aleged price-fixing conspiracy. Only those who purchased directly from
the conspirators were determined to have standing.

By arguing that the State is not a participant in the rlevant market, the defendants are essentialy

trying to argue that the State€’ sinjuriesin this case are not sufficiently direct. The critica flaw with this
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argument isthat Colorado’s antitrust statute is fundamentaly and purposefully different from the federd
antitrust provisons out of which theindirect purchaser doctrine arises. Section 6-4-111(2), C.R.S. --

which the defendants do not mention, andyze or even cite-- contains what is known asapartid lllinois

Brick repedler. It expressy provides:

The attorney generd may bring acivil action on bendf of any
governmental or public entity, with the written consent of such entity,
injured, ether directly or indirectly, in its business or property by reason
of any violaion of thisaticle. . . .

§6-4-111(2), C.R.S. (emphasis added). This provison of the Colorado Antitrust Act is designed to
grant indirect purchaser standing to the State.™®

Not only have the defendants sudioudy omitted reference to this Satute, they have dso
overlooked decisons from other jurisdictions, interpreting very Smilar indirect purchaser satutes, which
have held that other States have standing to assert antitrust clams againgt these same defendants for the

very same restraints of trade. Minnesotav. Philip Morris, Inc., dip op. at p. 8 (TAB C); Maryland v.

Philip Morris, Inc., No. 96122017/CL 211487, dlip op. at 40-41 (Cir. Ct. for Batimore City, Md.,

May 21, 1997) (Defendants Memorandum, Exhibit 1). See also Washington v. American Tobacco

Co., Inc., No. 96-2-15056-0 SEA, dip op. a 2-10 (King County Super. Ct., Wa., November 19,

1996) (TAB E); McGraw v. The American Tobacco Co., No. 94-C-1707, dip op. &t p. 7-8 (Cir. Ct.

of Kanawha County, W.Va, May 9, 1997) (TAB A).

19 The Supreme Court has held that states are not precluded from passing legislation granting indirect

purchaser standing under state antitrust laws. Californiav. ARC America Corp., 490 U.S. 93, 102 (1989).
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Inlight of this express grant of standing to assart cdlams for indirect injuries sustained by

Colorado governmenta or public entities, the defendants argument must be rejected.

D. The Defendants Have Misconstrued The “ Business Or Property” Component
Of Antitrust Standing Analyss.

Findly, the defendants argue that the State lacks standing to bring this action for
damages because it has not suffered injury to its “business or property.” The shortcomings of this
argument, when examined in the context of the antitrust laws, are readily apparent.

The phrase “business or property” is deemed to have little effect on modern antitrust cases. P.
AREEDA & H. HOVENKAMP, ANTITRUST LAW, 1 360C (1995). Thisis because the term “property”
has been defined expangivey. Id. at 208. The Supreme Court has held that any person whose money

has been diminished by reason of an antitrust violation isinjured in his property. Reiter v. Sonotone

Corp., 442 U.S. 330, 339 (1979). For purposes of antitrust cases, this means that the “business or
property” element isamost dways satisfied. P. AREEDA & H. HOVENKAMP, ANTITRUST LAW, 1 361
(1995). The one State which has ruled on this specific issue held that the State’ s increased hedth care

costs condtitute a proper alegation of injury to business or property. Peoplev. Philip Morris, Inc., No.

96 L13146, dip op. at p. 11 (Cir. Ct. of Cook County, Ill., November 13, 1997) (TAB F).
The defendants try to circumvent this broad definition by relying on a series of casesinvolving
persond injury claims asserted under the federd Racketeer Influenced and Corrupt Organizations Act

(“RICQO") to buttress its contention that the State has not sustained injury to its business or property.
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These cases generdly hold that pain and suffering and other “persond injuries’ do not condtitute
business or property injury.®

There are three sgnificant problems with thisargument. Thefirst problemisthat, if it is followed
to itslogicd concluson, it will mean that manufacturers of dangerous products who do busnessin
Colorado will be &le to enter into blatantly anticompetitive agreements concerning the safety
dimensions of their products without fear of exposure under the antitrust lawsin this State. Thisis
because manufacturers will be able to argue that any injuries flowing from an agreement not to compete
based on safety issues are redly persond injuries. Such aresult would not only beillogicd, it would be
in direct contravention of the Supreme Court’ s holdings: (1) that agreements to restrict competition

aong any product dimension, including safety, violate the antitrust laws, National Society of Professional

Engineersv. United States, 435 U.S. 679, 695 (1978), and (2) that agreementsto restrain the
compstitive flow of information from sellers about the quality and characterigtics of their products run

afoul of the antitrust laws. E.T.C. v. Indiana Federation of Dentigts, 476 U.S. 447 (1986).

The second problem with defendants argument in this regard isthat, even if this Court

concludes that the State' s economic injuries are somehow indirect because they flow from persona

2 See Doev. Roe, 958 F.2d 763 (7th Cir. 1992) (value of aclient’s sexual activity was not “business or
property” for purposes of RICO); Bast v. Cohen, Dunn & Sinclair, P.C., 59 F.3d 492 (4th Cir. 1995)
(mental anguish did not constitute business or property in a RICO case); Genty v. Resolution Trust Corp.,
937 F.2d 899 (3rd Cir. 1991) (personal injuries due to exposure to toxic waste did not constitute injury to
business or property under RICO, although economic harm occasioned by loss of market value to home
did condtitute such injury); Allman v. Philip Morris, Inc., 865 F. Supp. 665 (S.D. Cd. 1994) (the expense
of purchasing nicotine patches was not injury to plaintiffs business or property for purposes of RICO);
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injuries sustained by tobacco users, section 6-4-111(2), C.R.S. dearly grants the State indirect
purchaser standing to sue for such economic injuriesin any event.”*

The third problem with the defendants argument concerning business or property isthet the
State does not alege that Colorado has somehow become sick, been wounded or otherwise sustained
a“persond injury” asaresult of the defendants conduct. Instead, the State has aleged that it has
incurred, in addition to other damages, increased health care codts in its capacity as one of the largest
purchasers of hedlth care in Colorado as adirect result of the defendants patently anticompetitive
agreements. The type of purdy economic damages which the State has sustained flows from the
chdlenged illega conduct and is encompassed by the Supreme Court’ s expansive definition of the term
“property.” See Reiter, 442 U.S. at 339.

For al of these reasons, the defendants motion to dismiss the State' s antitrust claim must be

denied.

V. MARKETING TO CHILDREN -- THE STATE’SPUBLIC NUISANCE
CLAIMS

and Grogan v. Platt, 835 F.2d 844 (11th Cir.), cert. denied, 488 U.S. 981 (1988) (injuries resulting from
murder of federal agents did not constitute injury to business or property for purposes of RICO).

2 The defendants’ reliance on City and County of San Francisco v. Philip Moris, Inc., 957 F. Supp.
1130 (N.D. Ca 1997) ismisplaced. In City and County of San Francisco, the court determined that the
plaintiffs RICO claims were derivative of the primary victims claims. Because the court held that the
primary victims, individual smokers, suffered personal injuries, the plaintiffs were held not to have suffered
injury to their business or property. Because the court’s analysis arose in the context of a RICO claim,
rather than a state antitrust act, the court in City and County of San Francisco appropriately did not
address the application of indirect purchaser standing to the facts of the case.
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The State' s Sixth and Seventh Clams for Relief focus primarily on the defendants illegd
marketing of tobacco products to Colorado’s children. Specificdly, the Seventh Claim for Relief
aleges that the defendants contributed to the delinquency of generations of minors, aclass 4 felony, by
inducing, aiding and encouraging minors to purchase tobacco products in violation of section 18-13-
121(2), C.R.S. (1997) (any person under the age of eighteen who purchases tobacco productsin
Colorado commits a class 2 petty offense). The proceeds traceable to such conduct areaclass 1

public nuisance subject to forfeiture under 16-13-303(3)(b), C.R.S. (1997).%

The State's Sixth Claim for Relief assarts that defendants conduct also condtitutes aclass 3
public nuisance as a “ business, occupation, operation or activity prohibited by a Colorado statute” See

§ 16-13-305(1)(a), C.R.S. (1997).

22 Section 16-13-303(3)(b), C.R.S. (1997) defines as a class 1 public nuisance subject to forfeiture
“al proceeds traceable to any public nuisance act.” Section 16-13-301(2.3) defines “ public nuisance act”
as “any of the crimes, offenses or violations set forth in section 16-13-303(1)(a) to (1)(m), regardless of
the location where the act occurred.” Section 16-13-303(1)(i) applies to “any felony not otherwise
included in this section.”
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A. The FCLAA Does Not Preempt the State' s Public Nuisance Claims.

Defendants contend that because the State’' s public nuisance clams involve dlegations thet the
defendants targeted minors in their advertising campaigns, they must be preempted under the Federd
Cigarette Labeling and Advertising Act, 15 U.S.C. 88 1331-1341 (“FCLAA”). In defendants view,
federa law should supersede and invdidate virtualy any effort by a state to protect its children from the
dangers of tobacco, if such effort has any effect whatsoever upon tobacco advertisng. Because the
FCLAA is concerned with warning labels on cigarette packages and not with the sate' s historic police
powers to protect its youth, this argument mug fall.

The “ gppropriate inquiry,” in andyzing whether aclaim for relief is preempted under the
FCLAA, “is not whether aclaim chalenges the * propriety’ of advertisng and promotion, but whether
the claim would require the imposition under state law of arequirement or prohibition based on smoking

and health with respect to advertisng or promotion.” Cipollonev. Liggett Group, Inc., 505 U.S. 504,

525 (1992).2 Even if the State's public nuisance clams amount to a“requirement or prohibition” within
the meaning of the FCLAA, they are nonetheless not preempted by the FCLAA because they are
neither “based on smoking and health” nor “with respect to advertisng and promotion.”

The Cdifornia Supreme Court recently reviewed an identical preemption argument under the
FCLAA advanced by tobacco company defendants in alawsuit chalenging R.J. Reynolds “Old Joe

Camd” advertising campaign. That court acknowledged the falacy of this preemption argument:

23 Cipollone is discussed in greater detail in Section |1 D. of this Response, supra. at pp. 17-23.
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Reynolds argues that because its cigarettes are labeled in conformity
with federd law, Cdiforniamay not impose any regulation with respect
to advertisng the cigarettes if the regulation is*based on smoking and
hedlth.” The prohibition againgt sdling cigarettes to minorsis based on
underlying hedlth concerns, the argument continues, and therefore the
state may not impose any requirement or prohibition with repect to
advertisements of cigarettes that target minors.

Reynolds contends, in effect, that if it had used billboards depicting Old
Joe Camd dating in huge block letters, “Kids, be the first in your fourth
grade class cool enough to smoke Camels’; or, to use the example of
the Court of Appedls, “if Reynoldshad . . . presented Teenage Ninja
Mutant Turtles on children’s lunch boxes to promote cigarette
smoking,” Cdifornia could do nothing about it, for any attempt to do so
would be arequirement or prohibition “based on smoking and hedth.”
Only the federd government, Reynolds clams, can prevent
advertisements that urge minors to smoke, no matter how blatantly.

Mangini v. R.J. Reynolds Tobacco Co., 875 P.2d 73, 79 (Cal. 1994).

The Mangini court properly applied the Cipollone stlandards to conclude that the plaintiff’'s
clams were not preempted by the FCLAA.. It held that “ Congress |eft the States free to exercise their
police power to protect minors from advertising that encourages them to violate the law.” 1d. at 83.
The court further held that the plaintiff’s claim was not preempted by the FCLAA because the predicate
duty at issue was not based on smoking and hedlth, but rather on the prohibition against engaging in
unfair competition by advertisng illegal conduct or by encouraging othersto violate the law. Id. at 80.

“*[T]he phrase based on smoking and hedth fairly but narrowly construed does not encompass the

24 See S. REP. NO. 91-566, at 12 (1969), reprinted in 1970 U.S.C.C.A.N. 2652, 2663 (preemption
under FCLAA “would in no way affect the power of any state . . . with respect to . . . the sale of
cigarettes to minors’).
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more generd legd duty not to' unfarly assist or advertiseillegd conduct.” 1d. (quoting Cipallone, 505
U.S. at 529).%

Smilaly, in Penn Adver. of Bdtimore, Inc. v. Mayor and City Council of Batimore, 63 F.3d

1318 (4th Cir. 1995), vacated and remanded on other grounds, uU.S. , 116 S.Ct. 2575,

modified, 101 F.3d 332 (4th Cir. 1996), the Fourth Circuit Court of Appeds held that a Bdtimore
ordinance prohibiting the placement of outdoor cigarette advertisng in certain areas of the city
frequented by minors was not preempted by the FCLAA. The court of apped s found that the
ordinance had been enacted to effectuate a state prohibition against minors possessing or using tobacco
products. 1d. at 1321.

The Colorado statutes at issue here are part of alarger effort by this State to protect its children
a atimein their lives when they are not mature enough to make informed decisions on their own.”® The
duty underlying the tobacco prohibitions in Colorado isto avoid the physicd
and emotiona endangerment of children. Because the predicate duty is not one based upon smoking

and hedlth, aclaim based upon section 18-13-121, C.R.S. (1997), is not preempted by the FCLAA %’

% The court in Mangini also noted that the origina version of the state prohibition against the sale of

tobacco to minors had been enacted in 1891, “long before current health concerns, and specificaly the
health concerns that fuel this lawsuit, arose.” 875 P.2d at 81. “This shows,” wrote the court, “that the
state’ s protective role, and not primarily health concerns, motivated the prohibition against selling cigarettes
tominors” 1d.

2 The origina versions of the Colorado statutes at issue here aso flow from along history of efforts
to protect Colorado’ s youth dating back more than 100 years. L. 1891, Colo. Sess. Laws, p. 60, 88 4-9
(state pena code addressing good morals and the protection of children included a prohibition against
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Moreover, the prohibitions against the purchase of tobacco products by minors and contributing
to the delinquency of minors are not requirements “with respect to cigarette advertising or promotion.”
Cipollone, 505 U.S. at 525. Neither statute attempts to regulate or control the content of defendants

advertigng. Thisfactor was sgnificant in Penn Advertisng, where the regulation “smply restrict[ed] the

location of cigarette advertisng Sgns, irrespective of the nature of the message communicated.” 63
F.3d at 1324.

Likewise, in Mangini, the Cdifornia Supreme Court held that the plaintiff’s clam was not
preempted by the FCLAA because the prohibitions against advertisements targeting minors did “not
require Reynolds to adopt any particular labe or advertisement ‘with respect to any relaionship
between smoking and hedth’; rather, they forbid any advertisements soliciting unlawful purchases by
minors.” 875 P.2d a 80 (emphasis added). Unlike the statutes framing the State' s public nuisance

clams, and in contrast to the daims and remediesin Penn Advertisng and Mangini, courts have limited

the application of Cipollone to requirements that seek to directly regulate the content and format of

advertiang. See Vango Media, Inc. v. City of New York, 34 F.3d 68 (2d Cir. 1994) (city ordinance

requiring the display on city-licensed taxicabs of one public heath message relating to smoking and

hedlth for every four cigarette advertisements was preempted under the FCLAA); Chiglo v. City of

selling cigarettes to any person under the age of 16); L. 1891, Colo. Sess. Laws, p. 131, 81 (making it
unlawful to sdll or give tobacco to children under 16 years of age).

2 The national policy supporting a State’ s police power to regulate in the interests of the health and

safety of its children is further reflected in federal legidation, enacted in 1992, which expressly supports,
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Preston, 909 F. Supp. 675 (D. Minn. 1995) (alocd ordinance prohibiting the display of “point of sde’
advertisng of cigarettesin retall establishments and dictating the Size and content of Sgnage stating that
tobacco products were for sale was preempted).?®

For dl of these reasons, defendants preemption argument mugt fail.

B. The Smokeless Tobacco Act Does Not Preempt the State' s Public Nuisance
Claims.

As dleged in the Amended Complaint, alarge share of the tobacco illegdly acquired and used
by minorsin Colorado involves products other than cigarettes, primarily smokel ess tobacco.
Smokeless tobacco is regulated under a different federa statute, the Comprehensive Smokeless
Tobacco Health Education Act 15 U.S.C. §84401-4408 (“CSTHEA”). The CSTHEA hasitsown
digtinct and decidedly narrow preemption provision, which expresdy defersto clams under sate law
that concern any issue other than package labeling. 15 U.S.C. § 4406(c).* The State's public nuisance

clams, which are not based on package labeling, cannot be preempted by CSTHEA.

through block grants, state and local regulations that prohibit and discourage tobacco use by minors. P.L.
102-321, Title 11, 8 202 (July 10, 1992), codified at 42 U.S.C. § 300x-26(a).

28 Defendants also rely on Sparks v. R.J. Reynolds Tobacco Co., Case No. C94-783C (W.D. Wa.
Dec. 9, 1994), as “[t]he only federa court decision on point.” Defendants Memorandum at pp. 36-37.
However, like Vango and Chiglo, Sparks is readily distinguished. The “requirement” at issue in Sparks
involved an injunction sought by plaintiff to compel Reynolds to issue “ corrective advertisng” to counter
the effects of Reynolds “Old Joe Camel” campaign.

29

See Section |1 D. of this Response, supra. at p. 23.
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C. The Bagby Doctrine Does Not Bar the State' s Public Nuisance Claim.

Defendants argue that the felony of contributing to the ddinquency of a minor cannot form the
basisfor the State’' s class 1 public nuisance claim because the General Assembly intended all
prasecutions involving minors and tobacco to be made under section 18-13-121, C.R.S. (1997). This
argument misstates Colorado law relating to the ability of a prosecutor to charge under either agenerd
or agpecid crimina Satute unless alegiddive intent is shown to limit prosecution to the specid datute.

See People v. Westrum, 624 P.2d 1302, 1303 (Colo. 1981).%

The rule defendants seek to invoke to block the State' s class 1 public nuisance daim wasfirg,

and mogt dearly, articulated in People v. Bagby, 734 P.2d 1059 (Colo. 1987). In Bagby, the

defendant was charged with adass 5 felony, offering afase instrument for filing (8 18-5-114, C.R.S.
(1997)). She moved to dismiss this charge, arguing that the Colorado Liquor Code defined asa
misdemeanor the identica conduct of submitting false information on an gpplication for aliquor license.
See § 12-47-903(1)(a), C.R.S. (1997) (formerly a 8 12-47-130, C.R.S)). Citing the rule articulated
in Westrum, the Supreme Court upheld the dismissd of the felony count, concluding that the Generd
Assembly intended to limit prosecutions involving conduct in the context of liquor sles and licensing to

the specid provisions of the Colorado Liquor Code. Bagby, 734 P.2d at 1062.

0 Itisfar from clear that thisrule, and defendants’ attempt to invoke it, has any relevance in the

context of acivil public nuisance action. In any event, because defendants so completely misapply it to the
facts of this case, and without conceding its applicability in the civil context, the State will address it here.
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Bagby isinapplicable to the State’ s class 1 public nuisance clam for &t least two critical
reasons. First, the Bagby court limited its holding to the circumstances of that case. 1t took greet care
to describe the Liquor Code as a* comprehensive regulatory program, with detailed attention to various
types of punishment for different violationsthereof.” Id. That regulatory scheme stands in stark contrast
to the minima prohibitions regarding underage tobacco purchases contained in section 18-13-121(2),
C.R.S. (1997). It dretches credulity to argue that this Sngle section is comparable in any fashion to the
comprehensive regulatory structure of the Liquor Code®

More fundamentaly, unlike the defendant in Bagby, these defendants could not face prosecution
under two enactments providing different degrees of punishment. The State has not dleged that
defendants violated subsection (1) of section 18-13-121 (knowingly furnishing tobacco products to
minors), and defendants could not violate subsection (2) of section 18-31-121 (illegd purchase of
tobacco products by minors). The Amended Complaint only aleges that defendants violated section

18-6-701 by inducing, aiding or encouraging minors to purchase tobacco products in violation of state

law. Thus, the factua scenario which gave rise to the holding in Bagby, and to defendants argument,

does not exist here®

3 Because both section 18-13-121(2), C.R.S. (illegal tobacco purchases) and section 18-6-701,
C.R.S. (contributing to the delinquency of a minor) are both contained in the Criminal Code, defendants
argument is also defeated by application of section 18-1-408(7), C.R.S. (1997). This section provides that
the same conduct, if defined as criminal conduct in different enactments of the Code, may be prosecuted
under either enactments even if one provides for a harsher penalty than the other.

% Defendants also rely on People v. O’ Donnell, 926 P.2d 114 (Colo. App. 1996). In O’ Donnell, the
defendant faced a felony prosecution for contributing to the delinquency of aminor by providing alcohol to
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Findly, this Court should ignore defendants plaintive cry that it is “inconceivable’ that conduct
defined as a petty offense under section 18-13-121(1) could be prosecuted as afelony under section
18-6-701. Putting aside the fact that the State has not aleged that defendants violated 18-13-121(1)
(“furnishing” tobacco to minors), thisis precisaly what the Genera Assembly intended when it defined
the crime of contributing to the delinquency of minors to include inducing, ading or encouraging a child
to violate “any federd or state law, municipa or county ordinance.” 8§ 18-6-701(1), C.R.S. (1997)
(emphasis added). The Generd Assembly properly concluded that conduct aimed at encouraging

children to violate any law was so mordly reprehensible as to warrant severe crimind pendties.

D. The State I s Entitled To Establish At Trial That The Proceeds Of Cigar ette
Purchases By Minors Are Traceable To Defendants Conduct.

The defendants contend that the Court should dismiss the State' s claim for proceeds traceable
to the defendants public nuisance because of the complexity involved in tracing such proceeds.
Defendants argument contravenes the fundamenta legal standards applicable to a Rule 12(b)(5) motion
to dismiss and, accordingly, must be denied.

The court, in reviewing a Rule 12(b)(5) motion, can consider only meatters stated therein and

must not go beyond the confines of the pleading. Rosenthal v. Dean Witter Reynolds, Inc., 908 P.2d

1095, 1099 (Colo. 1995). Here, the State has properly aleged that the defendants engaged in

juveniles. O'Donndl’s conduct was aso proscribed as a misdemeanor under a specific section of the
Liquor Code. Invoking the holding of Bagby, the Court of Appeals concluded that the prosecutor was
limited to proceeding under the Liquor Code. 926 P.2d at 116. Thereisno similar overlap between
section 18-6-701 and the proscriptions contained in section 18-13-121(2).
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wrongful conduct, that the defendants obtained proceeds from that conduct, and that al proceeds
traceable to the wrongful conduct should be forfeited to the State. (Amended Complaint 1 149- 153,
190-192). Thesefactud dlegations must be deemed true and admitted for purposes of the defendants
motion.

Where an issue turns upon disputed facts, the matter may not be disposed of in apretrid motion

under Rules 12 or 56, C.R.C.P. Clinev. Rabson, 856 P.2d 1, 2-3 (Colo. App. 1992) (inappropriate

for trid court to act in capacity of pre-tria factfinder). Proof that certain proceeds are traceable to the
defendants conduct is an evidentiary hurdle that the State must establish at trid. But that hurdle remains

an issue of fact, not of law. See Northwest Water Corp. v Pennetta, 479 P.2d 398, 401 (Colo. App.

1970) (issuesinvolved in proving a private nuisance clam are questions of fact).
The only authority that defendants rely upon to support their concern that the State faces an

impossible task in tracing the proceeds from their conduct is People v. Cerrone, 780 P.2d 562 (Colo.

App. 1989). Thiscaseisirrdevant because, in relation to the items of persond property which thetria
court ordered forfeited, it involved an gpped from afull evidentiary hearing on the merits before atrid
court acting asfinder of fact. Although the defendants may later try to argue that Cerrone outlines the
burden of proof that the State bears at tria, Cerrone does not suggest that this Court may rule on this

factud issue in the context of a Rule 12(b)(5) mation to dismiss.

V. THE STATE’'SCOCCA CLAIMSSHOULD NOT BE DISMISSED.

The defendants argue that the State' s claims for damages under the Colorado Organized Crime
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Control Act, 88 18-17-101 through 109, C.R.S. (1997) (“COCCA"), should be dismissed because
the Stater (1) isnot a*“person” with standing to sue for treble damages, (2) has not dleged that it
detrimentaly relied upon the defendants' aleged acts of mail and wire fraud; and (3) has not sufficiently
dleged defendants' violations of COCCA. Defendants do not chalenge the Attorney Generd’s
authority to seek an injunction or other civil sanctions under COCCA. Defendants arguments
miscongtrue the plain language of COCCA, and merely raise factud issues about defendants aleged
conduct which are ingppropriate for resolution in a Rule 12(b)(5) motion. None of these arguments
provides abasis for dismissa of the State' s COCCA claims

COCCA was adopted by the Colorado Generd Assembly in 1981 to provide enhanced
crimind sanctions and civil remediesfor certain types of unlawful busness-related activities. Peoplev.
Chaussee, 880 P.2d 749, 754 (Colo. 1994). COCCA imposes stringent civil remedies upon those
who use or invest proceeds received from a pattern of racketeering in the establishment or operation of
an enterprise, 8§ 18-17-104(1), C.R.S. (1997); acquire or maintain an interest in or control of an
enterprise through a pattern of racketeering, 8 18-17-104(2), C.R.S. (1997); knowingly conduct or
participate in an enterprise through a pattern of racketeering, 8 18-17-104(3), C.R.S. (1997); or
congpire to engage in any of these other prohibitions, § 18-17-104(4), C.R.S. (1997). Such
racketeering activity generaly conssts of a series of related feonies defined by state and federd law.

§ 18-17-103(3) and (5), C.R.S. (1997).
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COCCA was patterned after the federa Racketeer Influenced and Corrupt Organizations Act,
18 U.S.C. 88 1961-1968 (“RICQO"). Federd casesinterpreting RICO, while not dispositive, are

indructive in andyzing Smilar issues arising under COCCA. New Crawford Valley, Ltd. v. Benedict,

877 P.2d 1363, 1370 (Colo. App. 1993). Where there is Colorado authority interpreting COCCA,

that authority is controlling. Talitsch v. Child Support Servs,, Inc., 926 P.2d 143, 147 (Colo. App.

1996). When congtruing the provisons of COCCA, the court is required to use rules of liberd
congtruction to effectuate the intent and purpose of the statute. § 18-17-108, C.R.S. (1997).
COCCA variesfrom its counterpart RICO provisonsin severd critica respects. A
comparison of the parallel provisons of both statutes reveals COCCA's broader, more flexible terms,
aswdl asits more expansve remedies. Compare 8§ 18-17-106(1)-(12), C.R.S. (1997) with 18

U.S.C. § 1964(a)-(d). For instance, COCCA provides a damages remedy for “any person injured” by

agatutory violation, not merdly for those injured in their “business or property” as required by RICO.
Compare § 18-17-106(7), C.R.S. (1997) with 18 U.S.C. § 1964(c).

COCCA'’s comprehensve civil remedies are available to the Attorney Generd, the sate digtrict
attorneys, and to any person injured by reason of any of these unlawful acts. § 18-17-106, C.R.S.
These remedies include injunctive relief, property seizures and forfetures, treble damages, attorney fees,
and costs. §18-17-106, C.R.S. (1997).

The State's Amended Complaint sets forth two COCCA clams. The Eighth Claim for Relief

aleges that each defendant associated with a racketeering enterprise -- inthis case, a collective group of
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tobacco companies, public relations firms, trade associations, research entities and other persons -- and
knowingly conducted and participated in the affairs of the enterprise through a pattern of racketeering
activities (mail and wire fraud), in violation of § 18-17-104(3). (Amended Complaint § 194).

The Ninth Claim for Relief dleges that the defendants conspired to receive racketeering
proceeds and to use such proceeds to establish a racketeering enterprise; maintained an interest in or
control of such enterprise; and knowingly conducted or participated in the enterprise through certain
mail and wire fraud racketeering activities, in violaion of § 18-17-104(4) (Amended Complaint § 196).

Each of these COCCA violations has caused the State of Colorado to sustain damagesin the

form of millions of dollarsin additiond hedlth care expenditures for its employees and indigent resdents.

A. The Statels A “Person” Entitled To Seek Treble Damages, Attorney Fees And
Costs Under COCCA.

Defendants argue that the State lacks standing to seek treble damages pursuant to its Eighth and
Ninth Claims for Rdlief because the State is not an injured “person” under COCCA.**  This argument
overlooks the plain language of COCCA and conflicts with its underlying intent and purpose.

COCCA definesthe term “person” as “any individud or entity holding or cgpable of holding a
legd or beneficid interest in property.” 8 18-17-103(4), C.R.S. (emphasis added). The phrase“any

entity” clearly indicates the Generd Assembly’ sintent to extend COCCA'’ s provisionsto the State as an

3 Defendants do not challenge the State’ s standing to bring a law enforcement action for, anong

other things, injunctive relief, civil forfeiture of racketeering proceeds, or other money judgments provided
by section 18-17-106(1)-(5), (8) and (10), C.R.S. (1997). All that the defendants challenge in their Rule
12(b)(5) motion is the State' s standing to recover damages.
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entity cgpable of holding alegd or beneficid interest in property. Numerous Colorado statutes
recognize this capability. See, eg. Colo. Congt. Art. XXVII, 8 1; § 24-80-209, C.R.S. (1997);
§§ 25-25-104(1) and 108, C.R.S. (1997); § 17-24-106.6, C.R.S. (1997); § 24-1-133, C.R.S.
(1997).

In an attempt to show that the State is not a person under COCCA, the defendantsrely upon

United States v. Bonanno, 879 F.2d 20 (2nd Cir. 1989), a Second Circuit opinion holding thet the

United States was not a“person” capable of recovering treble damages under RICO. This case
provides no support for the defendants argument.

Defendants use Bonanno to draw an andogy between the federa government suing for
damages under RICO and the State of Colorado suing for damages under COCCA. The holding in
Bonanno does not apply to COCCA, because the dua structure of RICO which formed the basis for
that decison has no paralel in COCCA. In Bonanno, the Court relied on the distinctive “dua structure’
of RICO, establishing “two classes of actions,” whereby the governing sovereign has ahost of exclusive
enforcement remedies, including crimind sanctions, pendties, forfatures and injunctive rdief, while
injured parties other than the government have recourse only to damages. 879 F.2d at 24. The same
cannot be said of COCCA, which has its own unique structure. Both the State of Colorado, through
the Attorney General, and private persons may seek enforcement remedies under COCCA,, including:
injunctive reief, 8 18-17-106(5), C.R.S. (1997) (state enforcement) and 8 18-17-106(6), C.R.S.

(1997) (any person injured); and civil forfeiture, 8§ 18-17-106(2), C.R.S. (1997) (state enforcement)
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and 8 18-17-106(7)(b), C.R.S. (1997) (any injured person hasright or clam to forfeited property). In
fact, the only remedy reserved exclusively to the State in its enforcement capacity is crimina sanctions,
§ 18-17-105, C.R.S. (1997).

More importantly, the court in Bonanno expresdy recognized that state governmentd entities

and their subdivisons are “persons’ that have standing to sue for damages under RICO.
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879 F.2d at 25.* It would beillogical to conclude that, while the State could sue for damages under
RICO, it could not proceed smilarly under COCCA. Thisis especidly true given the fact that, in
enacting COCCA, the Generd Assembly expressed its intent to enhance sanctions and expand
remedies because the remedies available to the State at the time were “ unnecessarily limited in scope
and impact” §18-17-102, C.R.S. (1997).

The defendants argument that the State is not a person under COCCA must fall.

B. The State Has Sufficiently Alleged The Defendants Pattern Of Racketeering
Activity.

Defendants argue that the State’' s Amended Complaint fails to describe the conduct which gives

rise to the COCCA predicate offenses of mail and wire fraud. They further argue that the Amended
Complaint fails to describe how the State was affected by defendants fraudulent conduct. These
arguments ignore the fact that the Amended Complaint details the numerous, repeated and intentional
racketeering activities engaged in by the defendants over a period of decades, and its impact upon the
State of Colorado. Certainly, the State€' s Amended Complaint provides defendants sufficient
information to understand the alegations and to prepare a response.

To gate aclam under COCCA, the State must describe defendants' pattern of racketeering

activity. A pattern of racketeering activity means “engaging in a least two acts of racketeering activity

34 See Alcorn County v. U.S. Interstate Supplies, Inc., 731 F.2d 1160 (5th Cir. 1984)) (county
government permitted to maintain claim for treble damages under RICO in bid to recover amounts paid for
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which are related to the conduct of the enterprise” 8§ 18-17-103(3), C.R.S.; Chaussee, 880 P.2d at

758. Such violations are known as“ predicate acts.” See, e.g., New Crawford Valey, 877 P.2d at

1371.

In this action, the State dleges that during the relevant times described in the Amended
Complaint, defendants engaged in a pattern of racketeering activity by repeatedly violating two federd
crimind gatutes-- mail fraud, 18 U.S.C. § 1341, and wire fraud, 18 U.S.C. § 1343. The dements of
mall fraud are (1) aschemeto defraud, and (2) amailing made for the purpose of executing the scheme.

Schmuck v. United States, 489 U.S. 705, 710 (1989). The dements of wire fraud are virtudly identica

to mail fraud, the only difference being that the fraudulent scheme must be facilitated by an interstate
wire communication, typicaly by telephone, radio, or televison. 18 U.S.C. 8 1343.

The State has pled each of the elements of its COCCA damswith sufficient particularity under
Rule 9(b), C.R.C.P. The Amended Complaint meets these standards because it describes clearly and
indetal the ongoing fraudulent schemes that the defendants utilized to market their tobacco products
and to maximize their monetary profits. The Amended Complaint describes defendants coordinated
efforts, beginning in 1953, to form an enterprise to disseminate mideading information about defendants
tobacco companies and their products. (Amended Complaint 1 51-53). Among other things, this
enterprise disseminated false or fraudulent advertisements, broadcast commercias, and other

communications which were intended by defendants to midead the public about the hedth effects of

purchases made in violation of state bidding laws); Pennsylvaniav. Cianfrani, 600 F. Supp. 1364 (E.D. Pa
1985) (Commonweslth prevails on claim to recover treble damages under RICO for payrdl fraud).
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tobacco use. (Amended Complaint 11 57-63, 69, 120). The Amended Complaint also describes how
the activities were fadilitated in the norma course of defendants business through the use of mail, radio,
televison, and telephone communications for the purpose of maximizing sdes of defendants' tobacco
products and obtaining money from those sdes. (Amended Complaint 1 155-160). Findly, the
Amended Complaint describes how, as aresult of defendants conduct, the State has incurred millions
of dollarsin costs annudly for its increased hedth care expenditures related to tobacco illnesses.

(Amended Complaint, 11 162-163).

C. The State |s Not Required To Show That It Relied Upon Defendants
Fraudulent Conduct.

Next, the defendants argue, without the benefit of any legd authority, that the State' s request for
damages under COCCA must be dismissed because the State has failed to dlege that it wasthe
intended recipient of the defendants’ fraudulent conduct or that it relied upon any fraudulent
communication made by any of the defendants.

Colorado courts have not yet addressed thislegd issue in the context of a COCCA case.
While detrimentd relianceis required under RICO, such reliance need not be that of the plaintiff.

Armco Indus. Credit Corp. v. SLT Warehouse Co., 782 F.2d 475, 482 (5th Cir. 1986) (“[t]jo find a

violation of the federd mail fraud statute [as an dleged predicate act under RICQ] it is not necessary

that the victim have detrimentdly relied on the mailed representations’). See dso Isradl Travel Advisory

Sav. v. lsrad Identity Tours, 61 F.3d 1250, 1257 (7th Cir. 1995) (a business may assert aRICO

injury where defendant directs a campaign of misnformation & its cusomers); Mid Atlantic Telecom,

55



Inc. v. Long Distance Servs,, Inc., 18 F.3d 260 (4th Cir. 1994), cert. denied, 513 U.S. 931 (1994)

(long distance telephone carrier permitted to maintain RICO clam againgt competitor for dlegedly

fraudulently billing customers and diverting business awvay from plaintiff); Prudential Ins. Co. of America

v. United States Gypsum Co., 828 F. Supp. 287 (D.N.J. 1993) (building owner permitted to maintain

RICO clam for economic injuries againgt asbestos manufacturers who alegedly misnformed the public

about the safety of asbestos); Gaerie Furstenberg v. Coffaro, 697 F. Supp. 1282 (S.D.N.Y. 1988)

(plaintiff properly aleged predicate acts of mail and wire fraud by claming that defendant sold
counterfeit artwork to third party customers, thereby depriving plantiff of sdles of origind works).

In this case, the State has sufficiently dleged such reliance. The Amended Complaint
adequatdly describes the defendants misrepresentations, the fact that such misrepresentations were
made with the expressintent that the public would rely on such representations, and the fact that such
misrepresentations encouraged more smoking. No additiond reliance by the State is required to

support its damages claim under COCCA.

D. The State Should Be Granted L eave To Amend Its Ninth Claim For Relief.

The State concedes that its Ninth Claim for Relief isincomplete. Thus, the State requests leave
to amend this claim to include a proper reference to the dleged violation of section 18-17-104(4),
R.C.S. (1997). Granting such leave at thistime is necessary to secure just, Speedy, and inexpensive

determination of dl issuesin this case and would clearly serve theinterests of judtice. See Varner v.
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Digrict Court, 618 P.2d 1388, 1390 (Colo. 1980); In re Edtate of Blacher, 857 P.2d 566, 568-69

(Colo. App. 1993).

VI.  THEATTORNEY GENERAL MAY SEEK RESTITUTION AND
DISGORGEMENT

Defendants mischaracterize the equitable remedies sought in the Amended Complaint as just
another form of damages to compensate the State of Colorado for its tobacco-related hedlth care
expenditures. They argue that the State is not entitled to the equitable remedy of retitution, because it
has not conferred a benefit upon the defendants and because it dready has an adequate remedy at
law.® Thisis not, however, a case in which the State seeks restitution to compensate for its damages
caused by defendants conduct. Rather, asis made clear in the State' s Amended Complaint, it isthe
Attorney Generd, relying upon specific satutory authority, who demands that defendants disgorge the

proceeds of their illegd conduct.

A. The Attorney General has Specific Statutory Authority to Seek Restitution
From These Defendants.

The CCPA expresdy authorizes the Attorney Generd to seek redtitution as an enforcement
mechanism to enforce its prohibitions against deceptive trade practices. Section 110 of the CCPA

provides, in part;

® Disgorgement of profitsis essentially nothing more than one of severa possible vehicles for

restitution. See Earthinfo, Inc. v. Hydrosphere Resource Consultants, Inc., 900 P.2d 113, 118 (Colo.
1995). Therefore these remedies are considered synonymous for purposes of the following argument.

57



The court may make such orders or judgments as may be necessary . . .

to prevent any unjust enrichment by any person through the use or

employment of any deceptive trade practice.
§6-1-110(1), C.R.S. (1997). Theonly limitation expressed in section 110(1) is that the defendants
unjust enrichment must occur “through the use or employment of any deceptive trade practice” This
section does not require that the State or the Attorney General must first confer some benefit upon a
defendant. In fact, such arequirement would render this legidatively- created enforcement remedy
meaningless for the Smple reason that a defendant, engaging in a deceptive trade practice, would never

have a*“ benefit” conferred upon it by the State. The legidative purpose behind the CCPA to provide

“prompt, economica, and readily available remedies aganst consumer fraud” would be frugtrated if the

Attorney Genera could not seek regtitution. Western Food Plan, Inc. v. Didtrict Court, 598 P.2d
1038, 1041 (Colo. 1979).

Similarly, COCCA permits the Attorney Generd to obtain “[&]ll property, red or persond,
induding money, used in the course of, intended for use in the course of, derived from, or redized

through conduct in vidlationof . . . [the Act].” §18-17-106(2), C.R.S. (1997) (emphasis added).

Although characterized in COCCA asa*“civil forfeture,” rather than as restitution or disgorgement, the
purpose is the same -- to deprive a defendant of the proceeds of hisillega conduct. That clear
legidative purpose is not served if the Attorney General must first establish that the State conferred

some benefit upon that defendant.
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B. Common law Reguirements In Colorado Do Not Apply To The Extent That
They Have Been Modified Or Superseded By Statute.

Where a gtatute such as the CCPA specifically provides that the court may order disgorgement,
the language of that statute controls, not the common law. In a statutory enforcement action brought on
behdf of the public, the ordinary requirements of equity are relaxed in order to fulfill the legidative

purposes of the statute being enforced. See Western Food Plan, 598 P.2d at 1041; Lloyd A. Fry

Roofing Co. v. State Dept. of Hedlth Air Pollution Variance Board, 553 P.2d 800, 808 (Colo. 1976)

(Attorney Genera need not show irreparable harm to obtain injunctive rdief). Courtsin other
jurisdictions have likewise determined that statutory law enforcement authorities may seek equitable
remedies on broader grounds than normally alowed in private causes of action. See F.T.C. v. GEM

Merchandising Corp., 87 F.3d 466, 470 (11th Cir. 1996) (F.T.C. entitled to seek disgorgement of

profits, because purpose “is not to compensate the victims of fraud, but to deprive the wrongdoer of his

ill-gotten gain”); People v. Thomas Shelton Powers, M.D., Inc., 3 Cal. Rptr. 2d 34 (Cal. App. 1992)

(digtrict attorney entitled to seek restitution under state unfair business practices satute to deprive
developer of unjust profits from sde of homesin violation of city ordinance).

Because the restitution sought by the Attorney Generd in this case is specificaly authorized by
datute, and is designed to divest the defendants of the proceeds of their illega conduct, defendants

motion to dismiss these remedies must be denied.
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CONCLUSION

The bulk of defendants’ challenge to the Amended Complaint concerns whether the State, as an
injured party, may sue for damages under the various statutory violations pled. Untouched by credible
argument is the Attorney Generd’ s enforcement authority to bring each of the Clamsfor Relief in the
Amended Complaint. Thisfact doneisenough to warrant adenid of defendants motion. To the
extent this Court nonethdess finds it necessary to consder the defendants motion to dismiss, then, for

the reasons set forth in this Response, each of those challenges must be denied.

DATED this 20th day of March, 1998.

GALE A. NORTON
Attorney Generd
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